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Locat Authority Ref: 1 1618

To whom it Concerns,

stated

significantly deviated from along with the Local Authority’s D15A/0750 grant. One of the many
deviations from the grant include these three roof lights.



permission, ignoring a planning refusal ruling and carrying out unauthorised works injuring an
neighbouring home.

| am advised by John ©'Mailey who'is @ Chartered Town Planner. Mr O’ Malley has 22 years’
experience and is employed as a Oirector by Kiaran O Malley and Company Ltd. Mr 0" Malley
is a member of Irish Planning Institute and Royal Town planning Institute.

| am also advised by Val O'Brien, Managing Director of Val O'Brien & Associates, Mr O Brien is
3 chartered surveyor, having qualified in 1989 and is the longest serving “Building Surveying”
member of the Society of Chartered Surveyors Ireland and acts as @ spokesperson for the
Society.

Both gentlemen have produced signed sworn offidavits (Exhibit 1 8, Exhibit 2) which | shall be
referring to throughout this appeal. As part of their affidavits they have included Exhibits
[Exhibits VOB 1-11) and (Exhibits JOM 1-5)to complement which they refertoin their affidavits
and hence | have included them for the Bord’s ease. While these affidavits are irrelevant in
some parts to this Section 5, for transparency reasons, | want to inciude the documents in full.
The infermation contained within the affidavits is most important as they provide clarity in @
sworn capacity on the issues.

Local Authority’s Arguments Contested:

1. The Local Authority Us€ section 4(1) (h) asa reason for making these roof lights
exempt. However the windows comprise 2 large proportion of the total area of
the roof and replace a significant saction of the roof, s0 they materially alter its
external appearance. The Local Authority refer to the roof lights not being
visible from the streetscape and so the roof lights that protrude from the flat
roof do not alter the appearance of the existing dwelling. That may be s© from
the road, but from my Living Room window, | ook directly onto this roof where
the roof lights are located only 2 metres away. | beg to refer to Exhibit 3a, 30
and 3c.

The Local Authority In this section 5, while considering the impact of the roof
lights from the streetscape did not consider my homes positioning that is
directly above these roof lights. | say the Local Authority should have
deliberated on my homes positioning which has remained in situ for
approximate\y 180 years and taken it into consideration. There is N0 mention
that they did. As the works are plainly visible from the window of my Living
Room it renders the external appearance of the ‘as built’ roof inconsistent with
the character of the overall roof and the house.

2. | say that Section (4) (1) (h) also sets out that the effect of the changes upan
the character of the house and of other structures are all factors that are
supposed to be considered. | do not believe the Local puthority did in this
Section 5. The roof lights create openings in what was supposed toa solid roof



under the grant of permission in D15A/0750. This allows light to spill out and
upwards thereby rendering the external appearance of the roof inconsistent
with the character of the roof structure and indeed the house built,

The officer in the Local Authority in their Section 5 failed to appreciate that
when the lights are on, a considerable amount of light protrudes from these
roof lights, which have become very prominent with the onset of the darker
evenings. The glare does not just come from the roof lights themselves but
also projects up onto the walls of the development which is very visible from
our only Living Room window. It is also very visible from within our Living
Room regardless of where you are sitting or standing. | beg to refer to Exhibit
32, 3b, 3c. (Please note that the light and glare visible in this picture ison a
dimmer switch. When the full light is on the glare is more pronounced. The
developers have been careful to avoid putting these lights on in full so
providing photographic evidence showing just how significant the glare has so
far not been possible).

I beg to refer to Exhibit 1, Paragraph 23 where Val O’ Brien who has never
seen the photo in Exhibit 3 pre-empted this problem in his affidavit. Another
person who had the foresight was the Planning inspector in the Local
Authority who presided over DO7A/0507 and stated “In my view there should
be no first floor windows except on the front elevation”. The applicant has
omitted all first-floor windows to the western elevation and as such, has
addressed the concern raised”. The Planning Inspector in PL 060.224147 from
the Bord stated “In addition first floor windows have been removed Jrom the
western elevation. This will provide greater protectjon to the privacy of
adjoining properties to the south and west” Something is badly amiss..... Three
roof lights never part of any plan bring the entire number of windows to &
visible from our Living room window when you include the 3 windows on the
first floor. And yet the view of the Local Authority in their D07A/0507 was that
it would be best if there were none.

Because the Local Authority did not investigate and deliberate on this section 5
adequately they have also failed to consider how my wife, children and | can
look down from our Living room window directly into what is the master
bedroom through one of the roof lights. Visibility into this roof light improves
when dark and it is simply not acceptable to have my children being able to view
into an adult’s bedroom, day or night. | beg to Exhibit 4. | can safely say the
officer in their section 5 deliberations and response did not take this into
account as no officer would presumably find it acceptable to have such a
situation. No request from the Local Authority was ever made to look at the
roof and roof windows from within my Living Room.



4. These roof lights have been installed within a roof that significantly materially
deviates from the grant of permission D15A/0750 and | am advised that the
entire roof including the roof lights are unauthorised. Establishing the
legitimacy of this roof is of paramount importance. A ground floor extension
{enlarged ground floor) and flat roof in the grant of permission D15A/0750 was
granted permission to come over 900mm from the building line of Shamrock
Cottage. The developers deliberately built the develcpment in the incorrect
pasition on the site. This in part resulted in the ground floor extension and roof
being moved over approximately 1870mm from the building line of Shamrock
Cottage instead of just 200mm. The flat roof was also increased in length by a
further 2000mm. To add insult to injury, the 3 large roof lights have been
installed on this flat roof that were never part of any olanning application and
hence never received a grant of permission.

A smaller ground floor extension {enlarged ground floor) and flat roof was
refused in D15A/0363. After this refusal the developers reduced the size of the
extension in the D15A/0750 application in order to overturn this refusal. | beg
to refer to Exhibit 5 detailing the D15A/0363 Inspectors report. The Inspector
stated:

“The proposed enlarged ground floor is located in front of part of the
easternmaost window of the dwelling to the south, Shamrock Cottage. It
is considered that the proposed enlarged ground floor will be visually
obtrusive from this window and will seriously detract from the residential
amenity of this dwelling. Having regard to the impact of the proposed
development, by reason of being visually obtrusive and resuftant
overlooking, the proposed development would serfously_injure the
residential amenity of adjacent dwellings and depreciate the value of
properties_in_the vicinity and is, therefore, contrary to the proper
planning and sustainable development of the area”.

The enlarged ground floor and flat roof that has been built is now more
obtrusive than the granted permission in D15A/0750 but it is also greater in size
and more impactful to our home than the D15A/0363 refusal. The three roof
lights as aforementioned were then installed on this roof. The Planning officer
apart from being very clear and specific in refusing this in D15A/0363 was
absclutely right — it has ended up seriously injuring our residential amenity.

After the D15A/0363 refusal, in a preplanning meeting, the Local Authority
requested 3D images to be submitted in the new D15A/0750 application so that
they could accurately assess the relaticnship between the enlarged ground /
flat roof and my home. The 3D image the developers submitted as part of the
D15A/0750 application. As a result of this 3D image the Local Authority were
rightly of the opinion that it would not have an impact and hence the enlarged
ground floor and flat roof was granted permission on the basis that this is what



the finished development would look like. As per exhibit 6, it looks nothing like
this. The enlarged ground floor and roof was supposed to stop at the green line.
My amenity from my window would not impacted. As can be seen from this
exhibit my window was not ever supposed to be impeded. The developers
however did not build to the planning appiication they submitted and did not
obey the grant of permission. They built com pletely aver, all the way to the red
line, covering my entire window. This was what the Planning Inspector in the
D15A/0363 refusal was trying to avoid. The entire roof with roof lights are now
under my Living Room window,

The Local Authority list 4 reasons as to what they consider as unauthorised
development on their website. Yet they have allowed the developers for this
flat roct alone to tick three of their four reasons with no consequence, | am
advised that this roof is most certainly a material alteration from a planning
application, where such deviation would have in itself required planning
permission and where no permission has been granted for the alteration. It is
also non-compliant with condition 1 attached to the D15A/0750 planning
permission. Finally the roof does not meet the conditions and limitations set
down to be considered exempt development under the Planning and
Development Acts.

One of the key aspects to winning my High Court action and holding the
offending developers to account in the absence of enforcement was the ground
floor extension and flat roof. It was this deviation that my Senior Counsel Mr
James Connolly was certain as to the outcome. He felt it would be difficult for
the offending developers to explain how despite a planning refusal the ground
floor extension and flat roof had been built further over than the grant of
perrnission in D15A/0750 and what was built is larger, meaning it was more
impactful than the said refusal. From his considerable planning experience, he
was of the opinion that a judge would see a refusal as being very material and
very significant contrary to the opinions of the enforcement inspector in the
Local Authority, who failed to enforce this deviation despite the refusal by his
own colleagues in the planning department.

| beg to refer to Exhibit 1 and Exhibit 2 where Mr O’Brien and Mr O'Malley in
their sworn documents verify this deviation.

As aforementioned under section 160 | took action against the developers in
the High Court. It was pencilled in for October 2™ 2018, The extent of the
deviations meant it was due to be heard over four full days, a long and costly
case. Six days before we were due to enter Court, the offending developers
under the advice of their Legal team reached out to my Legal team asking to
settle the case. Their Legal team and experts were fully aware the development
as it stands is in gross violation of the grants of permission received in
DO7A/0507 / PL0O6D.224147 and D15A/0750.



| beg to refer to Exhibit 7. This High Court Order as agreed to by the offending
developers rule that these roof lights to be covered oaver amongst costs
awarded to us and other structural changes. My wife and | only agreed to this
settlement on these terms. However we now believe the developers may be
attempting to have these roof lights made exempt through their relationship
with the Local Authority. In light of the High Court Order and the absence of
enforcement, it is clear my wife and | have been the only party willing o
maintain the integrity of the planning system on this site. The developers were
surreptitious, in that the affidavits of the developer’s own experts and builders
have admitted to being aware early on in the development stages that the
development could not be built as per the grant and that the planning
application was is fact completely wrong and misleading. What concerns me is
that the Local Authority have consistently got the enforcement decisions wrong
on this site as will be highlighted in this appeal.

Ruling that these roof lights are not exempt in this special case would be
complying with what was agreed to in the High Court Order and with what the
offending developers agreed to do so that they could avoid a conviction and
fines or worse.

An Bord Pleanala’s Condition No. 3 in (D07A/0507 / PL 06D.224147) excluded
specific ordinarily exempted development being carried out without a prior
grant of permission in the interest of residential amenities.

As the zoning of the site was to ‘protect and approve amenity’, the officer on
this Section 5, should have at a minimum considered the positioning of my
home, Shamrock Cottage, which directly looks down onto these roof lights just
two metres away. Under the Planning Act Section 15 there is a general duty of
planning authority to secure objectives of development plan which includes
principles of the zoning on the site, light pollution and overlooking. The section
5 officer who ruled in this case is still obliged to follow the Planning Act.

As can be seen from Mr O’Malley’s and Mr O’ Brien’s affidavits in Exhibit 1 and
Exhibit 2, my home has now been dealt serious injury through abtrusiveness,
overlooking, light pollution and destruction of amenity that has in turn caused
mental distress and depreciated the vaiue of our home. To try and resolve this,
it will in time mean some works to minimise the obtrusive nature of the
development that has been forced upon us by the offending developers not
willing to abide by a grant of permission. While | have not engaged the services
of an architect, | am sincerely concerned that these roof lights will prevent any
attempt by me to fix what has been broken illegally by the developers. | beg to
refer to Exhibits 8a and 8b. This is obtrusiveness at the extreme end of the scale.
We will in time need to fix this disastrous enforcement department decision.



9. The Officer in their Section 5 response deliberated on the unauthorised aspect
of the flat roof where the roof lights sit but decided to stop at the enforcement
file ruling {ENF 13516). As the officer in their section S response has referred to
it, | wish to bring to the attention to the Bord, how enforcements ruled most
unsatisfactory on this site. It brings me no satisfaction to state that information
retrieved under the freedom of Information act show internal emails from the
enforcement inspector where the facts are few and the mendacities many. The
enforcement inspector who presided over the site (ENF13516) was a Mr Martin
Cassidy.

Without wishing to cause offence to Mr Cassidy it is difficult to understand his
position on this matter. Had Mr Cassidy applied the most basic of planning
principles, he still should have spotted many significant and material deviations
from the grant of permissions.

I beg to refer to Exhibit 9. These are the deviations that Mr Cassidy overlooked
despite my original and subsequent submissions to Mr Cassidy’s department
detailing such deviations requesting for enforcement’s assistance.

o Mr Cassidy failed to observe from the D15A/0750 that the development
was to be adjoined to another dwelling on this sensitive site. The
development today as it stands is detached. One would have to consider
an adjoined dwelling ending up as detached that seriously injures a
neighbouring home as very substantial, material and serious breach of
planning conditfons. | beg to refer to Exhibit 10.

o Mr Cassidy failed to observe the D15A/0353 planning application that
was refused by his own Local Authority Planning department. “The
propesed enfarged ground floor is Jocated in front of part of the
easternmost window of the dwelling to the south, Shamrock Cottage. It
is considered that the proposed enlarged ground floor will be visually
obtrusive from this window and will seriously detract from the residential
amenity of this dwelling”. By not enforcing Mr Cassidy is endorsing not
just unauthorised development but also encouraging developers to
build in defiance of a planning refusal. Again a very significant oversight
undermining his own planning departments Planning Officers and the
planning system as a whole.

o 2 windows not shown in any planning application exist today in the
development. Another window that was supposed to be a ‘high level’
window, ended up 500mm lower directly logking inte our Living room
less than a metre away. Avery distressing situation. There would be less
overlooking in a Ghetto with not planning system in place. | beg to refer
to Exhibit 1j4 and 11b.

o Mr Cassidy failed to enforce the developers to comply with condition 3
in D15A/0750. This stated that the glazing within the west facing first



floor living area window had to be opaque or frosted and that even the
application of film was not acceptable. Today the window is a clear
window with no such frosted glazing. Yet again Mr Cassidy failed to
enforce another condition.

The development was granted permission for it to be tucked behind our
home and to the east of our building line. It was built instead in front
and overlaps our building line. | beg to refer to Exhibit 12. Not ane of
the four corners of this development are where they should be. This has
made the development incredibly obtrusive and has destroyed our
homes amenity in a site zoned to protect and improve amenity. A
significant breach of the development plan. Seven times planning
inspectors stated it was or should be in line with our homes building line.
Again ignored by Mr Cassidy to the benefit of the developers.

| am advised a major objective of the revision of the planning code that
culminated in the 2000 Planning Act was to ensure increased compliance with
planning faw, in response to complaints about failures in the planning
enforcement system from both individuals and | suspect the Bord. This is one
of those cases. A catastrophic failure by enforcement. As the Bord only knows
too well any development that requires permission and does not have that
permission is unauthorised development, as is a development which is
proceeding in breach of conditions laid down in the planning permission. The
list of flouting the conditions of the grant of permission by the offending
developers on this site is as compelling as it is long, making it mare inexplicable
why no enforcement was forthcoming by Mr Cassidy

Xl
X,

XL

lgnoring a planning refusal in D15A/0363

Breach of Condition 1 of D15A/0750

Breach of Condition 2 of D15A/0750

Breach of Condition 3 of D15A/0750

Breach of Condition 10, (Note 2} of D15A/0750

Breach of Condition 10, (Note 3) of D15A/0750

Breach of Condition 1 of DO7A/0507

Breach of Condition 12 Note A in DLRCC DO7A/0507

Breach of Condition 12 Note B in DLRCC DO7A/0507

Breach of Condition 5 Bord Pleanala PL06D.224147 DO7A/0507
Breach of Condition 5 Bord Pleanala PL 06D.224147

Ignoring Section 34 (13) of the Pianning and Development Act 2000,
as amended

Breach of Condition 4 Bord Pleanala PL06D.224147 DO7A/0507

The enforcement inspector is governed by Section 153 (3) of the planning act

and he

failed to adhere to this section of the planning act. Mr Cassidy was duty

bound by law to take into consideration all material submissions relating to this



site. Had he applied this during his investigation he would have seen all of the
above aforementioned deviations and breaches of conditions. It is difficult to
understand just what material aspects Mr Cassidy considered and did even take
into account the planning applications and subsequent grants of permission?

| am advised that through legal precedence, that the Courts put a lot of weight
on Local Authority’s and Planning Officials. Mr Cassidy would have been
afforded such stature in a Court Room. All of Mr Cassidy’s opinions can be read
in Exhibits 13. | beg to refer to Exhibit 13d. When Mr Cassidy stated

“I consider this to be minor in nature, not material to an extent that
would necessitate the benefit of a new planning permission and as such
not warranting enforcement action”

These words should be considered as being exceptionally important in favour
of the developers defence and their legal team’s argument. A judge would be
very hesitant to rule against such advice from a Local Authority on such matters.

| beg to refer to Exhibit 13e. Equally impressive was Mr Cassidy’s opinion that
there was no impact to my home when he stated

“I consider that the current building position and size inclusive of
permitted west facing elevation windows and west side ground floor roof
construction / design would not give rise to overlooking of adjoining
properties, would not result in injury or loss to residential amenity of
adjoining properties and is not visual obtrusive”.

The offending developer’s legal firm were McCann Fitzgerald, widely
considered in legal circles to be one of the most exclusive law firms in Ireland.
The developers had access to some of the greatest legal minds in the country
in their Senior Barrister, Junior Barrister and Solicitors to name just a few of the
legal resources they had at their disposal. They also had access to Engineers and
Town Planners whose own reputation also put them at the top of their
profession. It was hence not surprising the developers were most bullish and
their legal team continually reminded me that Mr Cassidy had on several
occasions stated the development was entirely acceptable and that the
deviations were minor and our house was most certainly not injured.

As aforementioned, the developers lost.

It is clear that McCann Fitzgerald’s and the multiple experts did not have
confidence in Mr Cassidy’s assertions that this development was not
unauthorised and did not impact n’iy home. Otherwise they most certainly
would have run the case. Advising their clients to settle and pay more than three
hundred thousand Euro including costs to us was out of desperation to resolve
this case. From this one must also conclude that Mr Cassidy stands alone in his
‘expert’ opinion, now that the developers and their experts threw in the towel.



An example of just how inept the enforcement was on this site is that after Mr
Cassidy closed the enforcement file, | contacted my solicitor who in turn sent a
letter on the 20t of April 2017 to the enforcement department. It took just one
letter from my solicitor for the truth to finally start seeping out from the
enforcement department but kept from the public domain. | beg to refer to
Exhibit 13d. In this internal email we retrieved under a Freedom of information
request Mr Cassidy’s stated:

“It is physically impossible to canstruct this house in the exact position
as indicated on drawings submitted with the Planning application due to
the existence of the site boundary wall on the southern boundary, the
existence of the roof overhang to Shamrock Cottage and The Ardbrugh
dwelling house on the eastern side”

It had only taken 10 months for Mr Cassidy to concede that he was wrong. For
many years the Bord and Local Authority’s planning inspectors had invested a
lot of time trying to avoid what Mr Cassidy had wilfully endorsed. He had
allowed the developers to build unhindered and out of control. It is ludicrous
for an enforcement inspector to say “it is physically impossible to construct this
house in the exact position as indicated on drawings submitted with the
Planning application”. What is the purpose of planning applications if they
cannot be understood by the public and egually do not have to be followed by
the developers? What is the point of Planning Inspectors if enforcement do not
ensure developments are built in accordance with the Inspectors permissions?

After 10 months and the development was built without being controlled
largely thanks to Mr Cassidy, realising my wife and | were not going to allow this
to go unchallenged he decided to state that all these deviations and breaches
of conditions were minor and not material.....One does not have to be of a
cynical nature to understand why he chose to take this course of action. Mr
Cassidy personally allowing an unauthorised development be built in defiance
of a refusal and injuring a neighbouring property was problematic for Mr
Cassidy and indeed the Local Authority. Had Mr Cassidy done the right thing at
the beginning and requested the developers to submit a new application it
could have avoided all these problems. Instead attempting to have everyone
believe the deviations were not material was a far more favourable position for
Mr Cassidy to take or so he thought.

Hence, clearly the Local Authority Officer in this Section 5 exemption ruling has
put far too much weight on the fact the enforcement file was closed by Mr
Cassidy who had a very real motive in closing the file. It has been adequately
proven this file should never have been closed and the development should
have been enforced. | therefore respectfully ask the Bord, just as the developers
own legal experts and planning experts have done, not to put any weight on the
Local Authority’s enforcement closing the file.



After much deliberation [ believe Mr Cassidy reasoning was one of two things.
‘Deliberate unknowing’, in that he was fully aware something was wrong but
chose to ignore it for reason cnly he can explain or else it was ‘crass self-
delusion” where Mr Cassidy staried off on a sound ideological premise in that
he believed his opinicns to be true even though they have been proven beyond
doubt to be incorrect, and then he drew what he thought were apparently
reasonable conclusions from his misguided opinions. These two explanations
for Mr Cassidy’s poor performance on this site are considerably lenient and
generous as the only other reason is one | wouid rather not contemplate or
speculate upon and | would rather give Mr Cassidy the benefit of the doubt.

Planning Comment on Planning History

The Local Authority’s Section 5 officer in their response mentions a planning application
(D13A/0031). This planning application is for a completely different site, a completely different
dwelling and a completely different awner. It has absolutely nothing to do with the site in
question and should not have been deliberated on by the Local Authority in making its decision
on this section 5 as it bears na relevance.,

Much of the planning history on this site is not mentioned in the Local Authority’s Section 5
response. All of the planning reports for this site of which there were 10 in total reveal a rich
history and comprehensively details the Planning Inspectors opinions and considerations from
both the Local Authority and Bord Pleanala. The Planning Inspectors put a lot of weight on the
positioning of my home Shamrock Cottage in determining the position and scale of the
development.

The Bord’s Planning Inspector in PLO6D.206288 understood the difficuities associated with this
site stating “The site is a difficult site to develop, due to its restricted size and proximity to other
dwellings...”. It was aiso deemed by the Local Authority in DO4A/1189 as a “sensitive infill site”
Hence the Planning Bodies put significant effort on this site in ensuring a balance between
what was acceptabe and what was over development. The Planning Inspectors fully
understocd the sensitivity of the site and made an effort to protect our 180 year old cottage.

In the end, the many hours of work by your Planning Inspectors went to waste as the
developers disregarded and the grant of permission in PL 06D.224147 aiong with D15A/0750.
Despite their best efforts to get this right, all it took was one Local Authority enforcement
inspector not complying with Section 153 (3) of the Planning Act to unravel the planning system
and encouraging a developer tc deviate without fear of consequence.

In fact the Planning Bodies mentioned on no less than seven occasions that the development
should not or did not cross the building line of my home. The planning applications going back
several years also had the developemnt not crossing the building line. The development
needless to say was built beyond the building line, endorsed by the planning inspector. |
strongly hope that the Planning Inspectors who ruled on this site within Bord Pleanala would



be surprised at what has occurred and been allowed to occur on this site contrary to their
opinions in these reports. It is disrespectful to the many hours invested in this site by all parties,
not least the Bord. | beg to refer to Exhibit 14 that details just some of the concerns raised by
Planning Inspectors on this site. Much if all ignorred by the develaper.

Conclusion

Initially my wife and { had the utmost faith in the Local Authority enforcement department to
rule on this site. My wife and | are now of the opinion the Local Authority have continually
unfairly ruled against us in every aspect on this site from the onset of enforcements
involvement. As cur High Court Action suggests we are not willing to be victims of clear
wrongdoings and failings within the Local Authority. As outlined above, the Local Authority
have not just failed us but also the community, their planning colleagues and the planning
system. This section 5 ruling by the Authority is vet another decision made with zero
consideration to the impact to my family looking directly above this unauthorised roof with the
reof lights.

It is significant and noteworthy that a certain number of documents have been censored and
withheld by the Local Authority from a FOI request | made. The documents that were not
released were all at a time of high sensitivity in refation to Mr Cassidy’s ability to perform his
duties to the standards one would expect from this office. It took an investigation by the Office
of the Information Commissioner to force the Local Authority to release a document. | have
yet to receive it from the Local Authority.

Senior Barristers, Town Planners and Engineers all see how materially this development
deviates from the grant of permission. Even a DLRCC Lecal Councillor familiar was surprised at
the enforcement departments decision and stated to me after unsuccessful efforts to have the
department review the case without prejudice “that the enforcement department were circling
the wagons just like the HSE”, | took this as they were wrongly protecting the department and
Mr Cassidy rather than act in the greater good of the public and planning system. They have
been intent on railroading my wife and | at every turn to avoid stating the obvious which is that
Mr Cassidy should have acted in a timely manner and a new application be submitted in a
timely manner.

Having to risk my family’s financial security to fight this through the High Court has been
exceptionally stressful both physically and mentally. Unfortunately it tock just one individual
who was the weak cog in an otherwise robust system to allow developers work around the
planning system. | sincerely hope that in the future this weakness will be addressed and
members of the public will not have to go through the Courts when enforcement inspectors
cannot competently execute their role within the planning system effectively. The Local
Authority and enforcement department had too much of a vested interest in supporting the
developer rather than admitting and saying they were wrong, just as the developers and their
experts eventually did conceding the High Court Order.

To rule that roof lights can be exempt on a roof that is unauthorised | would see as being
somewhat illogical. Mr O’Malley and Mr O’ Brien in their affidavits (Exhibit 1 & Exhibit 2) discuss



in detail why this flat roof over the ground floor should not be located where it is. Indeed | to
have done so in paragraph 4.

I do not believe rewarding the offending developers by making these roof lights exempt is
appropriate. [t would mean ignoring the fact that a “physically impossible to construct”
structure has in fact been built through material deviations hoth wilfully and deliberately by
developers who believe the planning system does not apply to them. Allowing these roof lights
on a roof that is “visually obtrusive from this window (my Living room window) and will seriously
detract from the residential arnenity of this dwelling” (my home) should not be tolerated. These
roof lights will altow cur children to view into a master bedroom just 2 metres away and will
light pollution into our Living Room. These very developers stated to a neighbour in the early
stages of development that “they could do what the like” and up until we brought them to the
High Court, they were doing exactly that.

| do believe it is finally time to bring the offending developers back into the planning system
without favour, prejudice or impartially and rule that those whe flout the planning laws will
not be tolerated, specifically when they have caused injury and depreciation to a heighbouring
home. | beg to refer to their planning application in Exhibit 15 where no reof lights can be seen
anywhere in planning application and how we were misled in terms of the relationship of the
development from the pianning application. It is very different in reality.

If it helps to see first-hand the impacts and injury caused, | extend an invite to visit our home
from the inside. Should further information be require please do not hesitate to contact me.

Kind Regards
O dou
Darragh Fegan

0864624345
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Reference No: Ref11618

Application Type: Declaration on Development and Exempted Development Act
- Section 5, Planning & Development Act (as amended)

Registration Date:16-Oct-2018

Decision Date: 12-Nov-2018

Location: Site adjacent to, 24, Ardbrugh Road, Dalkey, Co. Dublin

Development Works: Roof lights at Site adjacent to, 24, Ardbrugh Road,

Daikey, Co. Dublin

NOTIFICATION OF DECLARATION ON DEVELOPMENT AND EXEMPTED
DEVELOPMENT

In pursuance of its functions under the Planning & Development Act, 2000 (as

amended), Dn Laoghaire-Rathdown County Council has, by Order REF140/18

Dated 12-Nov-2018 decided to issue a Declaration pursuant to Section 5 of the
Planning & Development Act 2000 (as amended), to, Darragh and Alison Fegan
Shamrock Cottage, Ardbrugh Road, Dalkey Hill, Dalkey, Co Dublin that:

The works to the site adjacent to 24 Ardbrugh Road, Dalkey, Co. Dublin, namety
the three roof lights on the flat roof are considered to be development and are
considered to be exempt development under the provisions and limitations of the
Section 3 (1) of the Planning and Development Act 2000, as amended; and
Section 4 (1) (h) of the Planning & Development Act, 2000, as amended.

Dated: 12" November 2018 Signed: Shaxon O Neifé
For Senior Executive Officer.

NOTE: Where a Declaration is issued under Section 5, any Person issued with such a
Declaration, may, on payment to An Bord Pleanala, 64, Marlborough Street, Dublin 1, of a
fee of €220, refer the Declaration for review, within 4 weeks of the date of issue of the
Declaration.

®

743-Section 5 Notice is Exempt Development
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No. ke p 1uG/1B
Dun Laoghaire-Rathdown County Council
LOCAL GOVERNMENT ACTS 1925 - 2014

RECORD OF EXECUTIVE BUSINESS CHIEF EXECUTIVE'S ORDERS

PLANNING & DEVELOPMENT ACT 2000, AS AMENDED

Section 5 - Planning and Development Act 2000 {as amended)

Reference No.: Refll1618

Date Received: 16-0ct-2018

e B AdArs o o

App. Type: Section 5
Location: Site adjacent to, 24, Ardbrugh Road, Dalkey, Co.
Dublin

Development Works: Roof lights at Site adjacent to, 24, Ardbrugh Road,
Dalkey, Co. Dublin

Report
(Emma Nevin)

Development Plan Zoning

In the Din Laoghaire-Rathdown County Development Plan 2016 - 2022, the site is zoned ‘A’
with a stated objective ‘To protect and / or improve residential amenity’.

Planning History

D15A/0750: Planning permission was granted for alterations to previously approved plans for a
two-storey dwelling at a site (Reg. Ref. DO7A/0507). The alterations comprised an enlarged
ground floor plan by extending to the west by 0.9 metres, altered entrance porch, revised
elevations, a first floor balcony on the northern elevation and internal alterations.

D15A/0363: Planning permission was refused for alterations to previously approved plans for a
two-storey dwelling (Reg. Ref. DO7A/0507). The alterations were to comprise an enlarged
ground floor plan by extending to the west by 0.9 metres, altered entrance porch, revised
elevations, a first floor balcony on the northern elevation and internal alterations.

The reason for refusal stated:

“The western element of the proposed wraparound balcony will give rise to overfooking issues
and will be visually obtrusive from the windows of the dwellings to the south. The proposed
enlarged ground floor is located in front of part of the easternmost window of the dwelling to
the south, Shamrock Cottage. It is considered that the proposed enfarged ground floor wilf be
visually obtrusive from this window and will seriously detract from the residential amenity of

742-5ection 5 Man Exempt Development
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No. ke p 1uo /18
Dun Laoghaire-Rathdown County Council
LOCAL GOVERNMENT ACTS 1925 - 2014

RECORD OF EXECUTIVE BUSINESS CHIEF EXECUTIVE'S ORDERS

this dwelling. Having regard to the impact of the proposed development, by reason of being
visually obtrusive and resultant overlooking, the proposed development would seriously injure
the residential amenity of adjacent dwelfings and depreciate the value of properties in the
vicinity and is, therefore, contrary to the proper planning and sustainable development of the
area”.

D13A/0031: Planning permission was granted for a first floor extension with a north side
{front) balcony and internal alterations at ground floor ievel.

DO7A/0507: Planning permission was granted by the Planning Authority and on appeal to An
Bord Pleanala (Ref. PLO6D.224147) for a two storey dwelling and associated works and car-
parking. This permission was extended under Reg. Ref. DO7A/0507/E until January 2018.

Enforcement History:
ENF 13516: Non-compliance with Condition No. 1 of planning permission Register Reference
D15A/0750 comprising alterations to planning permission Register reference D0O74/0507 in
that the dimensions of the enlarged ground floor construction are in excess of those submitted
with the plans, particulars and specifications lodged with the application as required by the
governing planning permission. This enforcement file is closed.
Proposal
The proposed works have been detailed as follows:

e Three roof lights on {unauthorised) flat roof.

Planning Comment

The Council is requested to determine, in accordance with Section 5 of the
Planning and Development Act 2000, as amended whether or not the proposed
works constitute development or not, and if so, is it exempted development or
not.

The dwelling subject to the Section 5 application is located on a site adjacent to
24 Ardbrugh Road and was permitted under Reg. Ref. D15A/0750 and Reg. Ref.
D07A/0507 (PL06D.224147).

The Section 5 has been submitted by an adjoining landowner, namely
‘Shamrock  Lodge’, Ardbrugh Road.

Section 3(1) of the Planning and Development Act 2000, as amended, states:
'In this Act, 'development’ means, except where the context otherwise requires,
the carrying out of any works on, in, over or under land or the making of any

material change in the use of any structures or other land".

As per the above the works as described constitute development as per Section 3
(1) of the Planning and Development Act, 2000, as amended.

742-Section 5 Man Exempt Development
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No. ﬁef_; (o /B

Dun Laoghaire-Rathdown County Council
LOCAL GOVERNMENT ACTS 1925 - 2014

RECORD OF EXECUTIVE BUSINESS CHIEF EXECUTIVE'S ORDERS

It is noted that the works relate to three roof lights that have been inserted into
the flat roof of the side ground floor element of the dwelling. The roof lights are
finear in form and are located in close proximity to the end wall of the dweiling.

Regard is, therefore, had to Section 4 (1)(h) of the Planning & Development Act,
2000, as amended, which states that the following shall be exempted
development for the purposes of the Act:

"Development consisting of the carrying out of works for the maintenance,
improvement or other alteration of any structure, being works which affect only
the interior of the structure or which do not materially affect the external
appearance of the structure so as to render the appearance inconsistent with the
character of the structure or of neighbouring structures”.

With respect to the position of the roof lights i.e. at ground floor roof level to the side of a
ground floor side return of the dwelling it is noted that the roof lights are not clearly visible
from the streetscape. There is also a mix of house types along Ardbrugh Road, which directly
adjoin this site.

It is considered, therefore, that the aforementioned works will not alter the
appearance of the existing dwelling or render it inconsistent with the
neighbouring dwellings and could, therefore, be considered exempt development
under Section 4 (1)}(h) of the Planning & Development Act, 2000, as amended.

It is noted that the details of the proposed works, as described by the Applicant in
the submitted Section 5 application form, have indicated that the flat roof, to
which the roof lights relate, is unauthorised. Regard, however, is had to the
Enforcement file (ENF 13516), which relates to this site. The Planning Authority
concluded (under ENF 13516 - which is closed) that the development constructed
on site was acceptable and was not materially different to the permitted
development (under Reg. Ref. D15A/0750) so as to warrant a new planning
application with respect to same,

Conclusion:

Having regard to the above it is, therefore, considered that the works to the
existing dwelling {(on a site adjacent to 24 Ardbrugh Road) are considered to be
development and is considered to be considered exempted devefopment in
accordance with the Planning and Development Act 2000, as amended.

RECOMMENDATION:

I recommend that Din Laoghaire-Rathdown County Council advise the Applicant
that the works to the site adjacent to 24 Ardbrugh Road, Dalkey, Co. Dublin,
namely the three roof lights on the flat roof are considered to be development
and are considered to be exempt development under the provisions and
limitations of the Section 3 (1) of the Planning and Development Act 2000, as
amended; and Section 4 (1) (h) of the Planning & Development Act, 2000, as
amended.

742-5ection 5 Man Exempt Development



S

=

> R
G ns  w PR s 2 =
AL S T & PR
SR~ s IPEAERTES £ olRin; Aot D ISl ot SCLRNRIE I 2ol § H e LR “i?
i SR +

IR IR VA ST : TRV & BN (s S 1 5
i

i et Mo wET B SMGEH VoaRie: . s T ahd o

PR S S GfETaiine M0 e higde 408 WhinE B
.x;‘\ “* B S o : f v "o ] N e e o
B ] . for - = - ) PR R S | e s . '
N R L Rt
iy ‘. w R i o g e - ¥ Lo AT SRS LA ] P TR L LD o
T o W e AR wpe e T RIS (5 B L R
- Ay 7 T A R SRR S S S A R
: SR LA 5o a0 LG A AT ) - . 4
e L ERRCTe N s e g Pl YT . ek
B - B e = | - " x g o RGP R Ny T
e LI P Pl @ B gps g oA TR pibm el Sul B el
& a” R m et ¥ Yoo = fyx vempe o 4 e £ 5
el o
f_‘; .'n;'f__" B - ' VY B L SR i el Amad .-_.-;'. B ih .i W - © o 3
oo ETCL- SR P I LI L LA by - SIS SR Lo
SE L LA gn bk cu aanaisn s o teie o litwh co
J}_iaf:' L - B _:"; : 125 g Ay N R § 5 e = T i it

a -

A . ot [ UL 1 R (S LS wpihd ) s i e .*"5;‘;-‘.."3[1‘1 : <720 PR, )
4 1°E oy due aigal e S P N (U C W St 2 B e TS
' ‘ v A8 RQG T EL TR E B E LRl e o I e TP

Wl i BB w0 § sl gkl b esnein o S DEUPRS TR0 =8y Sus by

azh i) SRS T P ST AU SN i }_55';'5!- s L feelde 24 ST (Y ST DR
b - - ks d

R R e I S

B 3T 4N R

APk ¢ e @ INSOE @ v D LD S it AR S

TS 1 XL bt S

a0 9d oeeter w N o) Meapenne ) gweisien: 0 3R sunen a0l ol Dispel v vets
L 30 DEv Rt %% (Daud dpr BA BT O 98 B Y b D) posiewh phidaixe

ey et Sefdege a0 sy, W b ERs e T o HOE Gt syed
r-_:.:}- T @E LJ T g ® TRy '.(_\'r;:_; o “\{V:ﬂ- Aty o Lerze 'ﬁ‘_\ilkr-lﬁj:r‘.

HEOITRIPAIEM VR

17 lil{‘-';‘-" P B PN

3 e ur A LR R fi---'-.'- RS AL
atduG e iR s C IR IR S S AR L G B b o REte AT A
‘-na"}'ﬂﬁp\mt ettty crex o mags Ve B i) pd o adrbper Yy oA Bl LS
W prRiRES E=rT T 0 L TTUORDT weSs St Ees aE O Bl L v
EG‘GG{; 4 T iﬂ"émf,‘;atbd"l" T -&j;:ﬁﬁ t‘ piiE Tl ST s ..‘H'!? ks A
25 DO0L oA dpamgalavael ¥ palnsls 3w S s (DRSS LR LT AN

e et

BT e Tt e TR R S e T D A




No. K@,@ o/t8

Dun Laoghaire-Rathdown County Council
LOCAL GOVERNMENT ACTS 1925 - 2014

RECORD OF EXECUTIVE BUSINESS CHIEF EXECUTIVE'S ORDERS

(:;ecutlve Planner.

Adminisﬂ'ative Officer.

ORDER

The issuing of a Declaration pursuant to Section 5 of the Planning & Development
Act 2000 (as amended), to Darragh and Alison Fegan, Shamrock Cottage,
Ardbrugh Road, Dalkey Hill, Dalkey, Co Dublin, that:

The works to the site adjacent to 24 Ardbrugh Read, Dalkey, Co. Dublin, namely
the three roof lights on the flat roof are considered to be development and are
considered to be exempt development under the provisions and limitations of the
Section 3 (1) of the Planning and Development Act 2000, as amended; and
Section 4 (1) (h) of the Planning & Development Act, 2000, as amended, is
hereby approved.

Signed: 4.7, W Date: j2 [i11]18

Apprdve

owered by order of Priomhfheidhmeannach, Comhalrle Contae Dhin Laoghaire-Réth An
DGin, Order No. 2189 ,dated 23 Jto [i8 , delegating to me all her powers,

functions and duties in relation to the County Council of Dun Laoghaire-Rathdown in respect of this
matter.

742-Section 5 Man Exempt Development
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Exhibit 1

THE HIGH COURT
Record No. 2018/

IN THE MATTER OF SECTION 160 OF THE PLANNING AND
DEVELOPMENT ACT 2000, AS AMENDED AND IN THE MATTER OF AN

APPLICATION
BETWEEN:
DARRAGH FEGAN
Applicant
-and-
MICHAEL McDONAGH AND NOREEN FARRAR
Respondents

AFFIDAVIT OF VAL O’BRIEN

I, VAL O’BRIEN, Chartered Building Surveyor, of Unit G2, The Steelworks, Foley
Street, Dublin 1, aged eighteen years and upwards MAKE OATH and say as follows:-

I. T am the managing director of Val O’Brien & Associates, chartered building
surveyors, of Foley Street, Dublin 1. I am a chartered surveyor, having qualified
in 1987. T am the longest serving “Building Surveying” member of the Society of
Chartered Surveyors Ireland and I act as a spokesperson for the Society. 1
established the practice of Val O’Brien & Associate in 1997 and 1 lead a team of
chartered building surveyors with expertise in all area of building surveying. We
arc one of the largest building surveying practices in Ireland and we provide

commercial and residential surveying services nationwide.



2. 1beg to refer to the proceedings herein when produced. I make this affidavit for
and on behalf and with the approval of the Applicants herein, from facts within
my own knowledge save where otherwise appears and where so appearing 1

believe same to be true and accurate in every respect.

3. 1 say that T and members of my team carried out three inspections of the site at
issue in these proceedings, adjacent to 24 Ardbrugh Road, Dalkey, County
Dublin, upon which T am instructed that the Respondents herein have constructed
a dwelling house (hereinafier referred to as “the new dwelling house”). We also
conducted a survey of the Applicant’s home, Shamrock Cottage, which is adjacent
to the new dwelling house to the south. Finally, we further considered the exterior
structure of a derelict dwelling to the south of both the new dwelling house and
immediately adjacent to Shamrock Cottage. We carried out these surveys on 29
May and 8 August 2017, and two of my team members (Michal Bernaki and Brian
Monaghan) carried out a third inspection on 3 January 2018 to verify certain

measurements already taken.

4, The purpose of our inspections was to take measurements of the dimensions of the
new dwelling house, and to identify the precise location on which is built, and to
consider same in the context of the extant planning permission pursuant to which
it was purportedly constructed (DLRCC reference DOI15A/0750, as already
exhibited at DF16 to the Grounding Affidavit of Darragh Fegan, and I beg to refer
to same when produced. The purpose of our inspections was to take measurements
of the dimensions of the new dwelling house, and to identify the precise location
on which is built, and to consider same in the context of the extant planning
permission pursuant to which it was purportedly constructed (DLRCC reference
D015A/0750).

5. Following our first survey, I reported to my client, the Applicant herein, that in
my opinion the new dwelling house was not constructed as per the grant of
planning permission DO15A/0750 and there were aspects of the construction that

were not permitted by the said permission.



6.

i0.

We then conducted a second survey of the locations described above, where I
repeated and verified the detailed survey measurements of the new dwelling
house, its dimensions and its position relative to the existing buildings including

Shamrock Cottage.

Thereafier, my client instructed a consultant town planner, Mr. John O’Malley, of
Kieran O’Malley & Co., Town Planning Consultants, Blackrock, County Dublin.
Following his own independent inspection and analysis, T then liaised with Mr.
O’Malley wherein we discussed our respective findings and compared them with
the documentation submitted with the planning application pursuant to which the
new dwelling house was purportedly constructed (D015A/0750). In this respect, I
beg to refer to the Affidavit of John O’Malley when produced.

Mr. O’Malley and I conducted a comprehensive joint review following our
independent surveys. We worked together on a set of detailed drawings based on
the survey measurements and the documentation submitted with the planning
application pursuant to which the new dwelling house was built. These drawings
plot the actual location of the relevant properties, versus the planned / proposed
location of the new dwelling house. I beg to refer to a true copy of 11 drawings
dated 1 February 2018 upon which pinned together and marked with the letters

and numeral “VOB1” I have signed my name prior to the swearing hereof,

I say that I have also prepared a photographic schedule which helps to expand on
and clarify the issues arising. T beg to refer to a true copy of said photographs
upon which pinned together and marked with the letters and numeral “VOB2” T

have signed my name prior to the swearing hereof.

Accordingly, my affidavit herein should be considered together with that of Mr.
O’Malley, as we cach refer to the same diagrams which we considered and
prepared together. Insofar as any findings are made and opinions expressed as and
between us respectively, where I do not deal with any spectfic issue in this
affidavit, then Mr. O’Malley has dealt with same in his affidavit. In that respect, 1
say that I have read Mr. O’Malley’s affidavit and that I fully agree with and adopt

the contents therein.



11.

12.

13.

14,

15.

In making this affidavit I summarise my key findings from my surveys, which are

set out below under three headings in ease of the court:
a) New dwelling house
b) The old derelict property

¢) Impact on Shamrock Cottage

New Dwelling House

A new property has been constructed to the rear of Shamrock Cottage. The new
dwelling is a two storey house and I note that planning permission was obtained
for this. I have reviewed the planning files in detail and can confirm that there are

three relevant planning permissions as follows:

i. Planning register reference D07A/0507
ii. Planning register reference D15A/0363
iii. Planning register reference D15A/0750

The original planning application DO7A/0507 was for a two storey house and this
was granted. The plans cleatly showed that the two storey house did not encroach
in any way on Shamrock Cottage. Notably, there were no windows at first floor

level on the western elevation.

However, at a later stage, a sccond planning application was made on behalf of
the Second Named Respondent to alter the property and the main gist of this was
to extend the property at ground floor level by 900mm. This involved extending
the property to the west. i.e., in front of Shamrock Cottage.

On the 22nd July 2015, Dun Laoghaire Rathdown County Council in refusing
permission (as already exhibited at DF12), stated:

“The proposed enlarged ground floor is located in front of part of the
easternmost window of the dwelling to the South, Shamrock Cottage.

Jt is comsidered that the proposed enlarged ground floor will be

4



16.

17.

18.

visually obtrusive from this window and will seriously detract from the
residential amenity of this dwelling. Having regard to the impact of
the proposed development, by reason of being visually obtrusive and
resultant overlooking, the proposed development would seriously
injure the residential amenity of the adjacent dwelling and depreciate
the value of properties in this vicinity and is therefore contrary to the

proper planning and sustainable development of the area”

The applicants for the adjoining property then submitted a further planning
application register reference D15A/0750.  Again, the owners of Shamrock
Cottage did not object to this because, I am instructed, among other things they
were satisfied the application indicated that there was no western balcony
overlooking the property. In this regard T defer to the Grounding Affidavit of
Darragh Fegan when produced. Furthermore, drawings submitted with the
application were grossly inaccurate, suggesting that the property was located
adjacent to Shamrock Cottage to the East, rather than standing in front of
Shamrock Cottage, to the East.

Furthermore, the roof lights were not actually shown on the planning drawings
and the window heights to the western elevation appear to be inaccurate. When
all of this is considered holistically, I am of the view that the development as
constructed is in breach of the planning permission as granted and that the breach
is not immaterial. In my opinion, it clearly constitutes unauthorised development.
The deviations when taken together are so great that it ought not in my opinion be
possible to receive a certificate of compliance with planning permission for the

development as constructed.

I say that I initially carried out a preliminary survey on 29th May 2017 and it was
apparent and appeared to the naked eye that the new property was constructed in
the wrong place. I am advised and believe that around this time, the First Named
Applicant was secking the assistance of the planning enforcement section of the
planning authority, Dun Laoghaire Rathdown County Council, and in that regard I
beg to refer to the Grounding Affidavit of Darragh Fegan when produced.



19.1 say that we undertook a detailed follow up inspection on the 8th August 2017

20.

with a view to verifying the precise position of the new property. The inspection
was undertaken from the public road and adjoining properties and no access was
gained to the new dwelling or its immediate environs on its own land. However,
we did have the benefit of the use of electronic equipment which allowed us to
pick up accurate data on the precise location and positioning of the properties. In
this respect, we were able to take accurate dimensions and clearly sec that the new
property was not built tight up against the boundaries as per the original plan. We
were also able to observe that there are considerable gaps here which effectively
pushes the property to the west and which results in it over-sailing Shamrock
Cottage. In this regard 1 beg to refer to Drawing Nos. 170508/01, 170508/02,
170508/03, 170508/11 in exhibit VOB, clearly showing the actual position of the
properties on the ground versus that shown on the planning drawings. In this
respect it is clear to see that the new dwelling house is constructed approx.
470mm further to the west at the upper level, however the lower level roof is
considerably further over by approx. 970mm. This is iﬁ direct contradiction of the
information submitted as part of the planning application. So, even though the
second planning permission secking permission to enlarge the property by
extending to the west was refused on the basis of loss of amenity and visual
impact, this is effectively what has been done and I conclude that this not only

severely detracts from Shamrock Cottage, but it also results in a devaluation of

said property.

In addition to the visual impact, impact on amenity both outside and within
Shamrock Cottage (and the associated devaluation) this aspect of unauthorised
development has a number of further implications, particularly at foundation and
roof level. Although I was not present at the time of construction, I have viewed
photographs in our client’s possession (as seen within the slide presentation at
DF10 to the Grounding Affidavit of Darragh Fegan) which clearly show work in
close proximity to the base of the rear wall to Shamrock Cottage. This appeared to
involve some encroachment and could have given rise to a risk of damage to the
foundation structure. In my view, this inevitably gives rise to a risk of settlement
and or cracking to Shamrock Cottage and this could take some time to manifest

itseif. I did, however, note some considerable evidence of cracking to Shamrock

6



21.

22.

23,

Cottage and this is relatively fresh and, therefore, recent. T say this is clearly
indicative of some recent movement in Shamrock Cottage, and that it is likely to

deteriorate further over time.

Furthermore, it is clear to see that the roof to the new dwelling house actually over
sails the roof to Shamrock Cottage. However, 1 note that this has been
subsequently cut back following the apparent removal of the guttering and
drainpipe that was originally constructed (again, photographs at DF10 of the
Applicant’s Grounding Affidavit refer), but now the rainwater drainage provisions
are incomplete and once these have been completed, which will have o be done,
this will once again result in over sailing of the Shamrock Cottage. The alternative
outcome is that if the rainwater drainage provisions are not provided to the over
sailing part of the new dwelling house, then the water run-off will inevitably give
rise to a risk of water damage to Shamrock Cottage where it is not properly dealt

with.

Furthermore, photographs taken by our client at the time of construction, which 1
have reviewed, clearly show that the foundations to the new dwelling house
actually undermine the foundations or base structure for Shamrock Cottage. This
aspect of the development was not contemplated by the planning application
DO15A/0750 and was not permitted. Indeed, it goes without saying, this
constitutes an act of trespass to the Applicant’s property. I am instructed and

believe that no consent was requested, or given, for the said encroachment.

I say that it is also clear that the window in the west wall of the new dwelling,
together with the three roof lights / windows above the ground-floor single storey
on the western side, are clearly visible from the rear sitting room window in
Shamrock Cottage. The high-level window clearly overlooks Shamrock Cottage,
which is contrary to the grant of permission and giving rise to a loss of privacy
where it overlooks the north-facing window of the main living area of Shamrock
Cottage. In addition, there will also be an inevitable glare of light from the
windows / roof lights in the evening and at night time which of itself will have a

significant impact on the north-facing sitting room window of Shamrock Cottage.
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As averred to above, your deponent has exhibited a number of photographs at
exhibit VOB2, and in particular the issues referred to above can be better
understood by reference to photographs nos. 1 — 10 therein, which endeauvour to
identify and clarify these material issues (and same should also be considered in
light of the photographs exhibited within exhibit DF10 of the Applicant’s
Grounding Affidavit, as already identified above).

The Old Derelict Property

There is a two-storey derelict property located to the West and rear of Shamrock
Cottage. I am advised and believe that this derelict property has not been lived in
for a considerable period of time. I was only able to view this property from the
exterior. However, it is clear to see that the property is in extremely poor
condition. In fact, a significant support steel structure has been erected to the rear
of the property in order to keep it propped in place. I am further advised and
believe that a considerable stock pile of gravel had been placed at the base of the
structure by Dun Laoghaire Rathdown County Council to support it, but I am also
advised and believe that this was not only removed by the First named
Respondent but that much of the gravel removed was then used in the construction
of the base / foundation to the new dwelling house. Clearly, by removing that
gravel, this will have weakened the support structure to the derelict property. This
poses a risk to the integrity of Shamrock Cottage.

Although my inspection was limited to the exterior of the derelict property, it is
clear to see that this property is in very poor condition. In particular, the roof is in
poor condition with evidence of slipped and missing slates. Furthermore, the
junction between the roof and the rear wall of Shamrock Cottage is in very poor
condition with considerable evidence of weed and vegetation growth here which
is indicative of water retention and or penetration. More significantly, there is
extensive evidence of cracking to the walls of the derelict property. These cracks
are clearly indicative of settlement and or movement and if it were not for the
additional support offered by the steel frame, the building would have collapsed
by now. It appears that there has been some relatively recent movement, as some

of the cracks are fresh, and the obvious concern is that there will be a risk of
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cracking and settlement to Shamrock Cottage, as this is largely dependent on the
derelict property for support. In addition to the structural concerns, the cracking
and poor condition of the roof gives rise to clear gaps for water penetration which
is presently having, and will continue to have, an adverse impact on Shamrock

Cottage.

. In my opinion, whilst the support owed to Shamrock Cottage is from the derelict

property it is inevitable that the recent works involved in constructing the new
dwelling house and in particular the removal of any of the gravel at low level
would of had an impact on the stability of the derelict dwelling which in turn

would have an impact on the support to Shamrock Cottage.

As already stated, I have exhibited a number of photographs at exhibit VOB2, and
in particular the issues referred to above can be better understood by reference to
photographs nos. 11 — 20 therein, which help to clarify and illustrate the condition
of the derelict property and the potential for impact on Shamrock Cottage.

Impact on Shamrock Cottage

During my surveys, I conducted a detailed inspection on the interior of Shamrock
Cottage and observed a number of issues within the house which are having a
major impact on the property. These include loss of amenity and value, dampness
and cracking and the following observations occur to me in respect of these

issues:

Loss of Amenity and Value

I say that whilst the visual impact of the new dwelling house is quite apparent
from the exterior, the impact is very noticeable from within the sitting room to
Shamrock Cottage. When one looks out through the sitting room window, the
new dwelling house is effectively tight up against the property and indeed it
encroaches beyond the window so that when one is looking out through the sitting

room window of Shamrock Cottage, the side wall of the new dwelling house is
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very apparent and one is directly overlooking the roof to the lower section. This
also gives rise to reduced day light and a loss of view across Dublin Bay and the
Irish Sea. The sitvation is compounded by the fact there are windows in the west
elevation at first floor level, together also with rooflights on top of the single-
storey ground floor level which is directly beneath the sitting room window of
Shamrock Cottage. Quite apart from giving rise to a loss of privacy, these works
are, in my opinion, unauthorised development. The impact is excessive and I
would agree with the reasons given by the planning department of Dun Laoghaire
Rathdown County Council when it refused the second planning permission
{ID015A/0363) that by enlarging the property to the west, beyond the grant of
permission in DO15A/0750, this has effectively given rise to a visually obtrusive
structure, a loss of residential amenity and ultimately to a significant loss in value

for Shamrock. Cottage.

Dampness

. There is clear evidence of damp penetration through the rear wall of Shamrock

Cottage where it is in direct contact with the derelict property to the rear. This is
having an impact on two of the bedrooms and the main staircase area. The
dampness is so bad within the children’s bedroom to the rear at ground floor level
that this room is no longer fit for use. Very high moisture meter readings were
detected to the wall lining and apart from appearing unsightly, this also gives rise
to a health hazard. There is clear evidence of both dampness and mould growth to
the rear wall of the bedroom. I also defected high levels of dampness to the
ceiling and rear wall above the wardrobe in the master bedroom at first floor level
which is having an impact on this room. I also detected some dampness to the
walls within the staircase arca. These problems will deteriorate with time and,
unfortunately, it is not possible to address the maiters from within Shamrock
Cottage as one is entirely dependent on the owner of the derelict cottage carrying
out the necessary remedial works externally to prevent the water getting in in the
first place. If these issues are not addressed, there will be a risk that Shamrock

Cottagé will no longer be fit for occupation at all.

10
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Cracking

There is considerable evidence of cracking to Shamrock Cofttage as a result of the
works. In particular we noted some fresh cracking to the ceiling within the sitting
room which is indicative of recent movement. There is also extensive cracking to
the internal walls together with cracking at the floor and skirting junctions, all of
which is indicative of movement. Perhaps more significantly, there is considerable
evidence of cracking to the external face of the walls, and whilst we were unable
to view these closely (there was no access gained to the rear site) at the time of
inspection, 1 was able to review digital photographs which our client had
previously taken. 1 would also caution that cracking of this nature can take some
time to develop and the situation is likely to deteriorate and this will have to be
monitored for some time. However, given the poor condition of the properties to
the rear, this is likely to deteriorate rapidly unless some corrective action and

associated remedial work is undertaken to the properties to the rear.

I beg to refer again to the photographic schedule exhibited at VOB2 which helps
to identify and clarify the issues in discussion and, in particular, photograph nos.
21- 27 which help to illustrate the above. (There are also some additional
photographs in respect of these same issues within the slide presentation prepared
by the Applicant and exhibited at DF10 to the Grounding Affidavit of Darragh
Fegan.)

Conclusions

I say that it is clear that the new dwelling house has been built in the wrong place
and this is detracting significantly from Shamrock Cottage in terms of visual
obtrusion, loss of residential amenity and ultimately a loss of value to Shamrock
Cottage. There has also been some over sailing of the roof and a risk of damage
to the foundation structure of Shamrock Cottage which results directly from the
construction works. There are also significant variations between what has been

built and what has been shown on the approved drawings.

11
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When all of this is considered together, in my opinion the new dwelling house, as
constructed, is substantially different to that which was approved by permission
D015A/0750 and, therefore, it is unauthorised development within the meaning of

the Planning and Development Act, 2000, as amended.

I say further that the derelict property to the rear is in extremely poor condition
with considerable evidence of cracking and or movement which is giving rise to
considerable damp penetration to Shamrock Cottage. 1 say that this damp
pensetration is rendering one of the bedrooms unusable and is having a severe
impact on the master bedroom and on the staircase area and this will deteriorate
with time. There is also some cracking within Shamrock Cottage which is likely
to be emanating from recent movement with the derelict property and or the
manner in which new dwelling house was constructed. The issues within
Shamrock Cottage cannot be addressed until such times as the inherent issues with

the derelict property are attended to.

Whilst it is noted that much of the problems are emanating from the poor
condition of the derelict property it is also noted that part of the deterioration in
the derelict property is due to the development of the new dwelling house
including the removal of the gravel at ground level which was offering some

support to the derelict structure.
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Swom by the said VAL O’BRIEN on the /X day of April 2018 at

before me a Practising Solicitor / Commissioner for Oaths and

(i) ITknow the deponent

{ii) the deponent isid ed to me by who is known
to me and who has edrtified his personal knowledge of the deponent

(ii) the identity of the-Deponent has been established to me by reference to

YL v e (Qg&m bo

DEPONENT PRACTISING SOLICITOR. / COMMISSIONER
FOROATHS

Filed on the dayof  April 2018 by Mallin O’Toole Law Firm

30 Upper Pembroke Street, Dublin 2, Solicitors for the Applicant
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Exhibit 2

THE HIGH COURT
Record No. 2018 /

IN THE MATTER OF SECTION 160 OF THE PLANNING AND
DEVELOPMENT ACT 2000, AS AMENDED AND IN THE MATTER OF AN

APPLICATION
BETWEEN:
DARRAGH FEGAN
Applicant
~and-
MICHAEL McDONAGH AND NOREEN FARRAR
Respondents

AFFIDAVIT OF JOHN O MALLEY

1, John O’ Malley, Town Planning Consultant, of Saint [Heliers, Saint Heliers Copse
Blackrock, Co. Dublin aged eighteen years and upwards MAKE OATH and say as

follows:-

1. I am a Director in the firm of Kiaran O’Malley and Company Limited, Town
Planning Consultants, of Saint Heliers, Saint Heliers Copse Blackrock, Co.
Dublin. I am a Chartered Town Planner and Member of the Irish Planning
Institute and the Royal Town Planming Institute and have acted for clients in
relation to all aspects of land use, planning and project development for more
than 22 years. I make this Aflidavit for and on behalf of the Applicant herein,
from facts within my own knowledge save where otherwise appears and where

so otherwise appearing I believe same to be true and accurate in every respect.

2. I beg to refer to the proceedings had herein and, in particular, the verifying
affidavit of Darragh Fegan sworn and also the affidavit of Val O’Brien when

produced.




On the 24%™ November 2017 I attended at Shamrock Cottage and the adjoining
property at 24 Ardbrugh Road, Dalkey, County Dublin (hereinafter referred to

as “the site™) to carry out an inspection.

The purpose of my inspection was to review the approved plans at the above
property and to identify any differences there may be between the approved
house authorised pursuant to grants of permission (Reg. Ref. Nos. DO7A/0507
and D15A/0750) and the *as built’ house currently under construction on the
site. In this affidavit, I outline and evaluate the planning significance of the
deviations I have observed between the approved plans and the development ‘as
built’,

I say that [ attended at the site with Darragh and Alison Fegan on Friday,
November 24% 2017 and that I relied on the copies of the approved plans
obtained at Dun Laoghaire Rathdown County Council and other documents
furnished to me. 1 also referred to the {indings and observations made by Val
O’Brien & Associates (VOB) and [ beg to refer to the affidavit of Mr O’Brien
when produced.

I refer in particular to Drawing Nos. 1 to 11 prepared by Val O’Brien &
Associates, as exhibited at “VOB1” to his Affidavit. I say that the ‘as built’
house is shown in red and superimposed upon the relevant plan or elevation
drawing from the approved plans at Reg. Ref. No. D15A/0750. The approved
house is outlined in green on these drawings. A legend on each VOB drawing
indicates the various features of the particular drawing.

Summaxy

On January 3" 2008, permission (Reg. Ref. No. DO7A/0507) was granted for a
two-storey dwelling house on this site adjacent to 24 Ardbrugh Road, subject to
9 no. conditions. I beg to refer to the said Planning Permission as already
exhibited at “DF7” 1o the verifying affidavit of Darragh Fegan

I say that Dun Laoghaire Rathdown County Council refused permission (Reg.
Ref. No, D15A/0363) for alterations to the house including a 0.9m ground floor
extension and a first floor balcony as already exhibited at “DF12” to the
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verifying affidavit of Darragh Fegan. [ say that in its decision of July 227 2015,
the Council stated that ... the proposed enlarged ground floor is located in front
of pari of the easternmost window of the dwelling to the south, Shamrock
Cotlage. It is considered that the proposed enlarged ground floor will be
visually obtrusive from this window and will seriously detract from the
residential amenily of this dwelling.”

I say that Permission Reg. Ref. No. D15A/0750 was granted on March 3 2016
for alterations to the approved house comprising an enlarged ground floor plan,
by extending 0.9m to the west, and a first floor balcony, to the north, subject to
10 no. conditions as exhibifed at “DF16” to the verifying affidavit of Darragh
Fegan.

I say that following a site inspection and a detailed review of the survey data
prepared by Val O’Brien and Associates, it is clear that the house is not builf in
the approved position as per the lodged plans and particulars at Reg. Ref. Nos.
DO7A/0507 and DISA/0750. [ have identified the following significant
deviations between the approved plans and the ‘as built’ structure.

€} Position of the “as built’ house

(i)  Roof of Ground Floor Extension

(iti)  Roof Plane Windows

(iv)  Over-sailing at Southern Site Boundary
(v)  High Level Windows in West Elevation

(vi)  Ground Floor Windows in South Elevation

I say that the location of the west fagades with respect to Shamrock Cottage was
a critical planning consideration in every application for permission at this site.
The proposed position of the house and the buildings lines are shown on the
lodged drawings and are easily understood by reference to fixed points on site,
notably the northeast corner of Shamrock Cottage.

The ‘as built’ house is located generally to the west of its approved posttion,
The ground floor west fagade is buiit approximately 650-700mm io the west of
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the approved building line. The ‘as built’ ground floor occupies a larger
footprint at the west of the approved house than the ground floor extension
refused at Reg. Ref. No. D15A/0363. 1 say that it is reasonable to infer that
permission for the ‘as built’ enlarged ground floor would likely be refused on

similar planning grounds to safeguard amenity at Shamrock Cottage.

I say that the ‘as built® first floor west fagade is located approximately 430-
450mm to the west of its approved position so this entire wall is closer to the
north facing window at Shamrock Cottage than the approved fagade. It is,
therefore, significantly more overbearing and more visually obfrusive upon
Shamrock Cottage. Consequently, a gutter and downpipe are in plain view from
the sitting room window at Shamrock Cottage, further injuring the residential
and visual amenity there.

I say that the roof of the ground floor extension is not built in accordance with
the approved plans. The ‘as built’ roof is 800-880mm wider and over 2000mm
longer than the approved roof. The roof extends to cover the landing area at the
top of the entrance steps and it extends to the rear, over the space at the rear of

the ground floor extension.

I say that no roof plane windows at all are indicated on the plans for the roof of
the approved ground floor extension, so the three roof plane windows are
obviously unauthorised.

It is stated in the application letter (Reg. Ref. No. DI5A/0750) that the ‘high
level window’ in the west elevation is “af such g height as not to generate a
problem of overlooking”. 1 say that a 3D image, the only document showing
the proposed elevation in relation to the nearby sitting room window at
Shamrack Cottage, indicates that the cill level of the high level window level is
significantly higher than the top of the sitting room window at Shamrock
Cottage, I say that the planning authority clearly accepted that no overlooking
would occur having specific regard to this 3D image, as provided by the
Respondents. However, I say that the *as built” high level window is clearly not
constructed in accordance with the 3D image.
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I say that there is a clear conflict between the west elevation details on DRG.
No. PP-01 and the 3D image in respect of the high level window. One or both
must be incorrect. The position of the high level window ‘as built’ facilitates
significant injurious ovetlooking between the proposed house and Shamrock
Cottage because of the cill levels of the windows and the exceptionally limited
separation distance between the two windows. As a result, it is possible to look
directly info the first floor of the proposed house from the sitling room window
of Shamrock Cottage (which is the only window in that room). In my opinion,
the “as built’ layout entailing a horizontal ‘high level window’ facing an existing
sitting room window at Shamrock Cottage, hardly 2m away, creates a profound
negative impact upon the residential amenity of Shamrock Cotlage, and would
never be granted permission.

I say that the drawings and photographs exhibited to Val O’Brien’s affidavit
confirm that the roof of the “as built’ house over-sails Shamrock Cottage, or it
did so prior to the removal of a section of guttering at the southwest corner of
the new house. [ say that this adjustment also creates a further difficulty as
rainwater from the roof is not collected and it flows directly onto Shamrock
Cottage.

I say that two windows have been constructed at ground floor level within the
south elevation of the development. Neither of these windows are authorised
by the grants of permission [Reg. Ref. No. D07A/0507 or D15SA/0750] and the
installation of same is clearly in breach of the grants of permission.

[ say that it is well established in planning matters, having regard to the principle
established by the courts in the XJS fnvestmenrs judgment, that planning
documents and conditions in a grant of permission must be given their ordinary
meaning as they would be understood by members of the public without legal
training or expertise. Having regard to this principle, the ‘as built’ house is in
material breach of the terms of the grants of planning permission. 1 say that any
party inspecting the planning file would rely upon the lodged plans and
particulars including the 3D images furnished by the Respondents, which
clearly show the nature and extent of the development proposed.

I say that the applicant and his wife examined the plans (Reg. Ref No.
D15A/0750) and they did not object because they were satisfied that the
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proposed house would be located to the east of the northeast corner of Shamrock
Cottage and that the ‘high level window’ would not create overlooking of their
home. Similarly, is it clear from a review of the planning files that the planning
authority relied upon the information provided by the Respondents as is clearly
stated in its assessment of this development proposal.

1 say that the house as built on the site is not constructed in accordance with the
approved plans in several key respects, as described above. I say that these
deviations involve substantial works, not authorised by either permission, which
give rise to serious injurious impacts upon the amenity at Shamrock Cottage.

1 say that my opinion is supported by the Council’s own assessment of two
planning applications. In particular, I say that Permission Reg. Ref. No.
D15A/0363 was refused for an enlarged ground floor at the west of the approved
house citing, inter alia, its visual obtrusiveness and adverse impact on amenity
at Shamrock Cottage. The design of the ground floar extension with respect to
Shamrock Cottage was a critical planning consideration enabling the
Respondents to convert a refusal (D15A/0363) into a grant (D15A/0750). 1
refer to the assessment of the alterations at Reg. Refl. No. D15A/0750 whereby
the planning authority approved the modified works having particular regard to
the position of the house in relation to Shamrock Cottage and to the avoidance
of overlooking by means of a high level window in the west elevation. [ say
that the ‘as built’ house is in breach of both important requirements and
seriously mjures the amenity of Shamrock Cottage.

Accordingly, | say that, in my professional opinion, the extent of the deviations
from the approved plans has a profound adverse impact on the residential
amenity of Shamrock Cottage and is clearly significant in planning terms and

constitutes unauthorised development.

It must be noted that the precise extent of the deviations from the approved
drawings is not easily quantified because of the difficulty in establishing the
true position of the approved house and correlating these details with the survey
information provided by Val O’Brien & Associates. The lodged plans and
particulars contain virtually no information as to the levels on the application
site and the details of the adjoining Shamrock Cottage are incorrect. This would
not have been apparent to the lay person inspecting the planning application,
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however. Indeed, the planning authority accepted the information presented in
the application documents, which clearly show the relationship between the
proposed house and sutrounding properties, including Shamrock Cottage.
However, the “as built’ house does not correspond with the details shown in the
approved plans in key respects as described herein. The deviations from the
approved plans have serious negative consequences upon amenity enjoyed at
Shamrock Cottage,

Site Description

The subject site is located on the south side of Ardbrugh Road near the old
Quarry. The site is outlined red on the Site Location Map attached to the
application for permission (Application Reg. Ref. No. DI15A/0750), as
exhibited at “DE14” and “DF15” to the veritying affidavit of Darragh Fegan. 1
say that Ardbrugh Road is a narrow road with a footpath on its north side only.
The area is elevated and enjoys panoramic views of Dublin Bay. There is a mix
of old and new housing in the area. The older buildings comprise mainly single
stotey cottages, built originally for the quarry workers. More recent

development in the area comprise both single and two storey houses.

1 say that the site is bounded by a three-stotey house, “The drdbrugh”, 1o the
east. The Ardburgh has no direct vehicular access at Ardbrugh Road, access is
at the rear, via a cul de sac. The site abuts three properties to the south including
two houses on higher ground overlooking the site, i.e. Shamrock Cottage and a
derelict cottage to the west, which is propped up by a large steel frame structure
which stands within the site owned by the Respondents. Shamiock Cottage has
one sitting room window overlocking the site with views towards Dublin Bay.
To the west, the site adjoins a two-storey structure at Ardbrugh Road.

From the plans, the subject plot is roughly rectangular with approximately 16m
road frontage. The site is approximately 1lm deep at its east, reducing to
approximately 9m deep at the western third. The site area is stated to be 0.016
hectares. Atthe time of my site visit, extensive construction works had already
been carried out and a two-storey house is now substantially complete on the
site.




29,

30.

31.

32.

33.

Plapning IHistory

I say that there is a lengthy planning history at this site dating back to 1998, 1
will focus upon the three most recent planning applications as follows.

i. Reg. Ref. No. DOTA/0507
ii. Reg. Ref. No. D15A/0363

jiii. Reg. Ref. No. DI5A/0750

(i) Reg. Ref. No. DO7A/0507 {Parent Permission - House]

An application for permission to construct a two-storey dwelling house with a
total floor area of 99.5 sq. m. on this 0.016 hectare site at Ardbrugh Road was
lodged in April 2007. Dun Laoghaire Rathdown County Council’s decision to
grant permission on 13® June 2007 was appealed to An Bord Pleandla. On 3wd
Janwvary 2008, An Bord Pleandla granted permission for the house subject to 9
no. conditions. I beg to refer to a true copy of said decision dated 3' January
2008 as already exhibited at “D¥8” of the verifying affidavit of Darragh Fegan.

I say that Conditions Nos. 2, 3, 4 and 5 are noied by An Bord Pleandla.
Condition No. 2 (car parking area materials) and Condition No. 5 (external
{inishes) require specific details to be agreed with the planning authority prior
to the commerncement of development. Condition No. 3 excludes specific
ordinarily exempted development being camied out without a grant of
permission, Condition No. 4 specifies that the site excavation shall be overseen
by a suitably qualified Structural Engineer.

The life of this grant of permission was subsequently extended to 3% January
2018,

ANALYSIS

1 say that amongst the documents in the planning application is a plan generated
by Kenny Kane Associates, reference DRG. No. PP-01, which includes a 1:250
scale site layout. I beg to refer to a copy of DRG. No. PP-01 from application
Reg. Ref. No. DO7A/0507 upon which marked with the letters and numeral
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“JOMTI” I have signed my name prior to the swearing hereof. DRG. No. PP-01
refers to Ordnance Survey Map No. 3394-23, which is a 1:1000 scale Urban
Place Map. It is not stated that the position and dimensions of adjoining
propertics including Shamrock Cottage were obtained from a measured survey
at the site or whether the information on the site layout plan on DRG. No, PP-
01 is based upon an enlarged OS Urban Plan Map. Spot levels are indicated on
the drawings, but it is not stated whether these levels are based on a topographic
survey of the site and environs. It is also not stated that the levels refer to
Ordnance Datum or to an arbifrary datum.

The two floor plans on DRG. No. PP-01 indicate the proposed ground floor and
first floor plans in relation to the application site boundaries and adjoining
properties including Shamrock Cottage. The proposed house abuts the east and
south boundaries of the application site. The east fagade abuts The Ardbrugh
at the east. At the south, the facade extends to the boundary at The Ardbrugh
and a derelict site between The Ardbrugh and Shamrock Cottage. The positions
of the walls of the proposed house are clearly shown on the plans, on the south
and west elevations and on Section AA. The south west corner of the proposed
house is shown relative to the northeast corner of Shamrock Cottage on the

ground and first floor plans at 1:100 scale,

No roof plan for any part of the house is provided except as shown on the 1:250
scale site [ayout plan on DRG. No. PP-01. From the west and south elevations,
when read in conjunction with the proposed ground and first floor plans, it is
likely that any guttering designed to collect rain water from the roof at the south
end of the roof must over sail adjoining property including Shamrock Cottage.
The notes attached to the grant of planning permission provide some clarity
here. I refer to Notes 2 and 3 in this regard. Note 2 states that the proposed
development ‘.. shall not overhang or oversail the adjoining property without
the consent of the owner of the property’. Where written agreement is not
obtained, as is the case here, and where the gultering oversails Shamrock
Cottage, ‘..the development shall be modified only insofar as is required to do
avoid overhanging or oversailing’. Note 3 refers to Section 34(13) of the
Planning and Development Act 2000, as amended. ("4 person shall not be
entitfed solely by reason of a permission under this section fo carry out any
development”) Thus, the approved dwelling house cannot oversail the
adjoining property without the written consent of the relevant property
owner(s).
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From the front elevation, the approved heights of the various sections are shown
as follows: 3536mum (ground), 3235mm (first) and 1330mm (roof). No first-
floor windows are indicated in the west clevation.

I say that the reason cited for aitaching Condition No. 3, which prohibits the
carrying out of exempted development described at Class 1 or 3 of Part 1 of
Schedule 2 of the Planning and Development Regulations, is “in the inferest of
residential amenities.” Condition No. 3 was inserted by An Bord Pleandla at
the decision stage.

(ii)  Reg. Ref. No. D15A/0363 [Refusal — Alterations to Approved House]

1 say that permission was sought in May 2015 for “alterations to previously
approved plans for a two-storey dwelling (Reg. Ref. D074/0507). The
alterations will comprise an enlarged ground floor plan by extending to the west
by 0.9 metre, altered enirance porch, revised elevations, a first floor balcony
on the northern elevation and internal alterations”. 1 beg to refer to a copy of

~ DRG. No. PP-01 from application Reg. Ref. No. D15A/0363 upon which

marked with the letters and numeral “¥OM?2” | have signed my name prior to
the swearing hereof.

The main works consisted of a 0.9m wide ground floor extension to the west, a
wraparound balcony to the west and north elevations and windows in the west
elevaiion. The proposed ground floor extension is wider at the northern end
where it includes an approximately 4600mm long x 750mm wide section to
accommodate a larger bedroom and an entrance porch.

I say that permission was refused for the alterations for the following reasons.

“The wesiern elememnt of the proposed wraparound balcorny will
give rise to overlooking issues and will be visually obtrusive from
the windows of the dwellings to the south. The proposed enlarged

ground floor is located in front of part of the easternmost window

of the dwelling o the south, Shamrock Cottage. It is considered

that the proposed enlarged ground floor will be visually obtrusive

from this window and will seriously detract firom the residential

amenity_of this_dwelling. Having regard fo the impact of the
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proposed development, by reason of being visually obtrusive and
resultant overlooking, the proposed development would seriously

injure the residential amenity of adjacent dwelling and depreciate
the value of properties in the vicinity and is therefore, contrary to
the proper planning and sustainable development of the area.
(Emphasis added.)

I say that the planning rationale for refusing permission for the enlarged ground
floor element cites the adverse irapact of the “proposed enlarged ground floor”
upon the residential amenity at Shamrock Cottage. Val O’Brien & Associates
DRG. No. 11 shows the proposed footprint of the enlarged ground floor

extension outlined with a broken brown line in plan,

ANALYSIS

I say that the position of the development relative to the south and east
boundaries is identical to that shown on the original approved plans at Reg. Ref.
No. DO7A/0507. The development abuts The Ardbrugh at the east and the site
southern boundary at the rear. Additional works are proposed at the northern
and western elevations. The information in this application appears to rely upon
the original plans from application Reg. Ref. No. DO7A/0507 and it is not stated
that the lodged plans and drawings are based upon a topographic survey of the
application site and adjoining properties.

The proposed changes involved extending to the west at ground floor level, a
balcony around the north and west fagades and new first floor windows to the
west elevation. The proposed balcony is intended to offset the reduction in open
space at the west side of the house to 63.5 sq. metres due to the ground floor
extension, [ note the following comment in the Planning Officer’s Report in
respect of the proposed open space (as already cxhibited at “DF12” to the
verifying affidavit of Darragh Fegan).

PRE-PLANNING MEETING:

PAC/109/15; Drawings were submitted for pre-planning advice
different from that proposed under the subject planning application.
Issues discussed: Single storey extension not accepitable as it would
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reduce private open space lo an unacceptable level; Balcony may
be acceptable as it is to the front of the dwelling fucing Ardbrugh
Road. Applicant should ensure no overlooking issues.

I also note the extract from the Assessment in the Planning Officer’s Report:

Enlarged Ground Floor Plan:

The ground floor of the proposed dwelling is to be enlarged by 0.9
metres. The permiited development shows the proposed dwelling in
line with the building line of the dwelling to the south, Shamrock
Cottage. This dwelling has a novth facing window on the boundary
with the subject site. Drawing no. PP-01 ground floor plan shows
the proposed enlarged ground floor to be located in front of part of
this window. It is considered that the proposed enlarged ground

floor will be visually obtrusive from this windoy and will seriously

detract from the residential amewity of Shamrock Cottage.
(Emphasis added,)

I say that the fundamental planning basis for refusing to grant permission for a
0.9m wide ground floor extension is clearly that the proposed development will
be visually obtrusive and will seriously detract from the residential amenity of
Shamrock Cottage. This reasoning is cited in the Council’s decision to refuse
Reg. Ref. No. D15A/0363.

(i) Reg. Ref. No. D15A/0750 [Permission — Alterations to Approved House]

A planning application was lodged in November 2015 seeking permission for
“alterations to previously approved plans for a two-siorey dwelling at a site
adjacent to no. 24 Ardbrugh Road, Dalkey, Co. Dublin (Reg. Ref. D074/0507).
The alterations will comprise an enlarged ground floor plan by exiending to the
west by 0.9 metre, allered enirance porch, revised elevations, a first floor
balcony on the northern elevation and internal alterations”. 1 beg to refer to a
copy of DRG. No. PP-01 and DRG. No. PP-03 from application Reg. Ref. No.
D15A/0750 upon which pinned together and marked with the lefters and
numeral “JOMS3" I have signed my name prior to the swearing hereof.

I say that Kenny Kane Associates’ eover letter dated 25% November 2015 (as
already exhibited at “DF14” to the verifying affidavit of Darragh Fegan)
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contends that the revised proposals address the reasons for refusal at Reg. Ref.
No. D15A/0363 as follows.

(i) Thewraparound balcony proposed in D154/0363 has been altered
to present ifself directly to the road on the front of the dwelling.

(i)} The extension fo the side has been altered to ensure that there will

be no impeding of the view from the eastermmost window of
Shamrock Cottage. The enclosed 3-D images show the function of
the two buildings in this area. [Emphasis added.]

(it} Obscure glazing is fitted to the vertical window at the side. The
high level windows on the west elevation gre considered to be at

such a height as not to grenerate a problem of overiooking, but these

can be fitred with obscure glass if required. The tall window in the

west elevation located over the entrance doorway is considered not
to be overlooking adjoining properties and is fitted with clear glass
in order that the occupants can survey the private and (sic} open
space relating fo the house. [Emphasis added. ]

The application documents provided by the Respondents include 3D images
showing the house within its immediate context. One particular 3D view on
DRG. No. PP-03 from Ardbrugh Road, looking southeast towards the infill site,
shows the relationship between the west elevation of the proposed house and
Shamrock Cottage. '

The 1:100 scale front elevation (north) on DRG. No. PP-01 clearly shows that
the proposed first floor west fagade is located to the east of the window at
Shamrock Cottage. Scaling from this front elevation, the first floor fagade is
located approximately 550mm to the east of the sitting room window at
Shamrock Cottage.

The position of the ground floor west fagade relative to the window at Shamrock
Cottage above is also shown on the 3D image, and their relative positions is
shown on the 1:100 scale front elevation on DRG. No. PP-01. The ground floor
west facade overlaps the window at Shamreck Cottage by approx. 350mm.
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In the absence of any wiitlen dimensions, these estimated dimensions of the
positions of the west facades from the nearest edge of the sitting room window
at Shamrock Cottage are scaled from the approved elevations. As noted above,
it is not clear whether these drawings are based upon a measured survey of the
application site and the adjoining properties.

The proposed first floor west elevation comprises two vertical windows, one
with frosted glass, and a horizontal high level window (cill level 1685mm over
first floor) to the kitchen to avoid overlooking between the proposed house and
Shamrock Cottage. I say that the lodged plans and elevations do not in fact show
the relationship between the proposed west elevation and the existing sitting
room window at Shamrock Cottage. In particular, I say that the drawings do
not show the cill height and dimensions of the existing window at Shamrock
Cottage relative to the proposed ‘high level window” in the west elevation on
one drawing, which would allow a proper assessment of the potential impact
upon Shamrock Cottage. These details are only shown on a 31> image on DRG.
No. PP-03. This 3D image indicates that the cill level of the proposed high level
window is level with the top of the wall at Shamrock Cottage and is higher than
the top of the sitting room window at Shamrock Cottage.

Permission Reg. Ref. No. DISA/750 (as already exhibited at “DF16” to the
verifying affidavit of Dartagh Fegan), was granted on 3™ March 2016 subject
to 10 no. planning conditions, including Condition No. 1 and 2, which state as
follows.

1. The development to be carried out in its entirety in accordance
with the plans, particulars and specifications lodged with the
application, save as may be required by the other conditions
aftached herefo.

2. Savefor the amendments granted on foot of this permission, the
development shall otherwise be retained and completed in strict
accordance with the ferms and conditions of Planning
Permission Reg. Ref DO7A/0307, save as may be required by
the other conditions aitached hereto.
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I say that the original grant of permission cleatly requires certain matters to be
submitted and agreed with the planming authority prior to the commencement

of development, and these obligations are re-stated in this grant of permission.
ANALYSIS

The ground floor extension is 0.9m wide along the west side of the approved
house (Reg. Ref. No. DO7A/0507) and the south end of the ground floor
extension is set back from the site boundary by 500mm. The Planning Officer’s
Report confirms that the pl anhing authority was satisfied that the modified plans
addressed its reason for refusal at Reg. Ref. No. D15A/0363. These
modifications involve the omission of the west balcony, altered glazing to the
west elevation (first floor) and a reduced ground floor extension. With regard
to the enlarged ground floor element, the following extracts from the Planning
Officer’s Report are noted:

PRE-PLANNING MEETING:
Pre-planning in relation to the previous refusal of planning
permission on site took place in October 2015 (Ref. PAC/579/15).

Issues Discussed;

® Advised fo show, in the planning application, how the

proposed enlareed ground floor will not block rorth facing

window of Shamrock Coliage.....

. The reason for refusal appears fo have been overcome

provided the Applicant ensures the proposed enlarged

ground floor will mot block north facing window of

Shamrock Cottage....

Enlarged Ground Floor Plan:

The ground floor of the proposed dwelling is to be enlarged by
0.9 metres. The previously proposed development, which was
refused planning permission, Ref DI15A4/0363, showed the
enlarged ground floow to be located in front of a north facing
window of the dwelling to the south, Shamrock Cottage. It was

considered that the proposed enlarged ground floor would be
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visually obtrusive from this window and would seriously detract
from the residential amenity of Shamrock Coftage. Under the
subject planning application, this ground floor exiension has

been altered to ensure there will be no impeding of the views from

this window. The Applicant has submitted drawing no. PP-(3,

3D images which shows the junction of the two buildings in this

areq. The proposed development is row considered not to detract

from the residential amenity of this building. (Emphasis added,)

I say that these extracts confirm that the planning authority had specific regard
to the position of the ground floor extension relative to the north facing window
at Shamrock Cottage. Explicit pre-planning advice to the Applicant directed
that the enlarged ground floor should not block the north facing window at
Shamrock Cottage and that this should be shown clearly in the planning
application, The planning authority, and indeed any interested party inspecting
the plamming file, such as Darragh and Alison Fegan, quite reasonably relied
vpon the lodged plans and particulars including the 3D images, which clearly
show that the extension would not block views from this window. The planning
authority refers to these details in its assessment of the development proposal.
Permission was granted, inter alia, on this basis thereby overcoming the grounds
Tor refusal at Reg. Ref. No. D15A/0363.

It is worth noting that the difference between the floor areas in the proposed

ground floor extensions in the two 2015 planning applications isrelatively small

being approx. 4 sq. m. [ie. 4600mm x 750mm plus 900mm x 500mm].
Nonetheless, the planning authority refused permission at Reg. Ref. No.
D15A/0363 citing its visual obtrusiveness and adverse impact upon amenity at
Shamrock Cottage, yet it was satisfied to grant permission at Reg. Ref. No.
D15A/0750 for a slightly reduced ground floor extension at the west of the
approved house. Evidently, there is a fine line between permission being
refused at Reg. Ref. No. D15A/0363 and permission being granted at Reg. Ref.
No. D15A/0750, which illustrates the importance of the existing view from this
window at Shamrock Cottage to the amenity enjoyed at that property. Both of
the Council’s decisions attribute considerable weight to the protection of
existing amenity at Shamrock Cottage, which is worth keeping in mind when
assessing the significance of the deviations between the ‘as built” house and the
permitted development at Reg. Ref. Nos. DO7A/0507 and D15A/0750,
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I say that it is important to note that the reduced ground floor extension is not
the only modification from the alterations refused at Reg. Ref. No. D15A/0363.
The modified scheme at Reg, Ref. No. D15A/0750 omits a balcony at the west
side of the house and also entails reduced finished floor levels compared with
the proposals refused at Reg. Ref. No. D15A/0363. Table 1 shows the finished
floor levels in the three planning applications.

Fioor/Applieation | Ref. DO7A/(507 Ref, DI5A/363 Ref. D15AA750
Ground 75.769 75,769 75.42
First 78.819 78.819 78.195

Table 1: Finished Floor Levels [all levels to arbitrary datum, no datum stated on plans]
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I say that the approved ground floor level at D15A/0750 is 349mm lower than
the original permitied ground floor level at DO7A/0507. The approved first
floor level is 624mm lower than the original permitted first floor level. These
are considerable reductions from the original approved finished floor levels at
DO7A/0507, which is seen by comparing the front elevations, yet neither the
Respondents, in the application, nor the planning authority, in its assessment,
place any emphasis on the reduced floor levels.

I am instructed that Darragh and Alison Fegan were satisfied that the
modifications set out in the planning application {Reg. Ref. No. D15A/0750)
addressed their concerns regarding the relationship between the proposed
development and their home and I note that Mr Fegan deposes to this fact in his
verifying affidavit. 1 understand they relied in particular on the 3D images on
Kenny Kane Associates DRG. No. PP-03, exhibited at “JOM3”, one of which
clearly shows that the proposed development and ground floor extension do not
block the view from the window at Shamrock Cottage or would be visually
obtrusive from Shamrock Cottage. On the basis of the information in the lodged
planning documents, they did not object to this application. The absence of an
objection from Shamrock Cottage is another key factor taken into account by
the planning authority in the making of its decision on the application. Indeed,
if the house were completed as per the lodged plans, Darragh and Alison Fegan
would have no objection because the plans demonstrate that there is no adverse
impact upon Shamrock Cottage.
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Compliance Submissions [Reg. Ref. No. D15A/0750]

I say that Dunbar Lunn Consulting Engineers filed a compliance submission
dated 19" October 2016 in relation to Condition No. 2 of permission Reg. Ref.
No. D07A/0507 for the car parking area to the west of the new dwelling house.
1 beg to refer to a true copy of the said compliance submission and the decision
of the planning authority upon which pinned together and marked with the
letters and numeral “JOM4” | have signed my name prior to the swearing

hereof.

I say that no compliance details were filed in respect of Condition No. 5 of the
grant of permission Reg. Ref. No. DO7A/0507.

The ‘As Built* House

I say that | attended at the site on Friday 24" November 2017. 1 say that I
subsequently liaised with the Applicants’ consultant surveyor, Val O’Brien, for
the purposes of conducting 2 joint review exercise. In this regard 1 say that 1
have had the opportunity to read the contents of Mr O’Brien’s affidavit and T
agree with the contents therein.

I refer in particular to Drawing Nos. 1 to 11 prepared by Val O’Brien &
Associates and exhibited at “VOB1” to the affidavit of Val O’Brien. I say that
these drawings show the position of the ‘as built’ house outlined red and
superimposed on the approved house (outlined green) as shown on the Kenny
Kane Associates plan, reference DRG. No. PP-01 exhibited at “JOM3”. Talso
vefer to the photographs already exhibited at “VOB2” to the affidavit of Val

O’ RBrien and T wish to comment on the following items;

(i) Position of the ‘as built’ house

(i) Roof of Ground Floor Extension

(iii) Roof Plane Windows

(iv) Over-satling at Southern Site Boundary
(v) High Level Windows in West Elevation

(vi) Ground Floor Windows in South Elevation
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(i) Pesition of the ‘as built’ house

In considering the position of the new dwelling house “as built”, it is necessary
to choose a reference point to align the “as built’ house with the position of the
house as shown on the approved plans. In plan, the northeast corner of
Shamrock Cottage is selected at the overlay reference point. This comer is an
existing fixed point “on the ground” and the south west corner of the approved
house is adjacent to it, so it appears to us to be an appropriate reference point
for aligning the two sets of plan drawings [i.e. the approved drawings on Kenny
Kane Architects DRG. No. PP-01 and the ‘as built’ survey drawings prepared
by Val O’Brien & Associates and exhibited at “VOB1”].

The key drawings are Val O’Brien & Associates drawing Nos. 1-3, at exhibit
“VOB1”, which indicate the footprint of the ‘as built’ house (red) superimposed
on the footprint of the approved house plan {green). The approved position
abuts the east and south site boundaries. My site visit showed, and these
drawings confirm, that the “as built’ house does not in fact abut the east and
south boundaries [see photos 7 & 8 exhibited at “VOB2”]. The set back af the
east boundary ranges from 420 to 460mm and the equivalent set back at the
south boundary ranges from 580 to 710mm as shown on DRG. No. 3.

DRG. No. 2 shows the ground floor plans. The southwest corner of the ‘as
built” house is located 580mm to the north and 430mm fo the west of its
permitted position. The ground floor extension at the west side of the house is
located 650mm to 700mm to the west of its approved position. The extent of
the unauthorised development at the west side of the house is shaded yellow on
DRG. No. 2.

DRG. No. 3 [first floor comparison| shows that the “as built’ first floor building
line is located 430mm to 450mm to the west of its permitied position. The
extent of unauthorised development is shaded yellow on DRG. No. 3.

The above analysis confirms that the ‘as built’ house is not built at the approved
position as shown on the plans at Reg. Ref. Nos. DO7A/0507 and D15A/0750.

Existing surrounding property details including Shamrock Cottage are outlined
blue on DRG. Nos. 1 to 11, Itis evident that the boundary lines, building lines
and other features as measured on site by Val O'Brien & Associates do not
correspond with the details shown on Kenny Kane Associates DRG. No. PP01.
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Deviation at Ground Fleor Level

DRG. No. 2 shows that the ground floor building line extends 700mm to the
west of the approved fagade at the north end and 650mm to the west of the
approved fagade at the south end, so this entire section of the ‘as built’ ground
floor is not built in accordance with the grant of permission [Reg. Ref. No.
D15A/0570].

Deviation at First Floor Level

DRG. No. 3 shows the ‘as built’ first floor footprint over the approved first floor
house plan. The ‘as built’ first floor west fagade is located 430-450mm to the
west of its approved position, so this entire wall is closer to the window at
Shamnrock Coltage than the approved fagade. It is, therefore, more overbearing
and more visually obtrusive on Shamrock Cottage.

I say that because the first floor is located west of its approved position, a gutter
and a large diameter orange downpipe are now in plain view from the sitting
room window at Shamrock Cottage [see photos 3, 21 & 22 to the photographic
exhibit “VOB2” in the affidavit of Val O’Brien]. I say that the downpipe
detracts from visual amenity and seriously injures the residential amenity at
Shamrock Cottage. The approved plans show that the roof drainage details were
tucked into the south corner of the west facade so they could not be seen from
Shamrock Cottage (see first floor plan on DRG. No. PP-01}.

SIGNIFICANCE OF THESE DEVIATIONS

I say that every development must be examined within its own individual
context and circumstances, In many instances, the effect of building a house up
{o a metre or so from its approved position would not be significant. Indeed,
such deviations would be hardly noticeable in many cases, but in other
situations, these changes may be highly significant in planning terms. It simply
depends on the site development context and the relationship between the
proposed development and adjoining properties.

I say that in this case the position of the house was a vital part of the assessment
of the development proposal. In fact, the design of the ground floor extension
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and its relationship with the neighbouring propetty, Shamrock Cottage, was the
critical planming consideration enabling the applicant to turn a refusal
{D15A/0363) into a grant of permission (D15A/0750). It is clear in the extract
from the Planning Officer’s Report at Reg. Ref No. D15A/0750 above,
exhibited at “DF16” of Mr Fegan’s verifying affidavit, that the planning
authority placed considerable weight upon the position of the house relative to
the view enjoyed from the sitting room window at Shamrock Cottage, I say that
this is, therefore, the relevant context within which the significance of the
deviations must be evaluated.

This evaluation of the relevant context is corroborated in the following extract
from page 4 of the Planning Officer’s Report in respect of the decision to grant
permission Reg. Ref, No. DO7A/0507, wherein the Planning Officer refers to
the development being “in line” with the building line of Shamrock Cottage:

.. agree that the building should be located as close o the large
structure (The Avdbrugh) as possible to reduce its impact on the
structures behind, and clear of the line of any building/window.
[Emphasis added. ]

The above extract recognises the real sensitivity of the position of the proposed
house in relation to Shamrock Cottage, and notes that the approved position at
both first and ground floor levels is clear of the established building line and the
window at Shamrock Cottage. 1 say that prior to the commencement of
construction, this position was easily identifiable on site by an ouicropping
section of the retaining wall jutting out under Shamrock Cottage and I beg to
refer to two photographs of the site prior to the construction of the dwelling
house upon which pinned together and marked with the letters and numeral
“JOMS” 1 have signed my name prior to the swearing hereof.

I say that DRG. Nos. 4 to 7 inclusive, as exhibited at “VOB1” in the affidavit
of Val O’Brien, show the deviations between the approved (green) front
elevation and the ‘as built’ (red) front elevation at 1:100 scale. I say that each
drawing has the same horizontal reference point as the plans, i.¢, the northeast
corner of Shamrock Cottage, but each has a specific vertical reference point as
noted on the drawing., These drawings show the extent of the encroachment on
the sitting room window at Shamrock Cottage at both levels. The ‘as built’ first
floor building line is located 430-450mm to the west of its approved position
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substantially reducing the approximately 550mmn separation from the window
at Shamrock Cottage indicated on the approved front elevation. The ‘as built’
ground floor building line is located approximately 650-700mm to the west of
its approved position as is seen from the red and green lines on the front

elevation comparison drawings.

I say that, in my professional opinion, these are quite significant deviations from
the grant of permission, such that they give rise fo a profound adverse impact
on the residential amenity of Shamrock Cottage. My view is corroborated by
the planning history where permission Reg. Ref. No. DI5A/0363 was refused
for a slightly larger ground floor element than that which was ultimately
granted. The reasons for refusal at Reg. Ref. No. D15A/0363 explicitly refer to
the impact of the enlarged ground floor element on Shamrock Cottage as the
following extract from this decision confirms.

...The proposed enlarged ground floor is located in froni of part of
the easternmost window of the dwelling to the south, Shamrock
Cottage. It is considered ihat the proposed enlarged ground floor will
be visually obtrusive from this window and will seriously detract from
the residential amenity of this dwelling...

GROUND FLOOR

The front elevations on DRG, Nos. 4-7 show that the ‘as built’ ground floor
extension extends approximately 950mm across the sitting room window at
Shamrock Cottage. The roof extends across virtually the entire window.

DRG. No. 11 shows the ‘as built’ ground floor superimposed upon the ground
floor plan for which application Reg. Ref. No. D15A/0363 was refused. The
footprint of the refused ground floor plan is outlined in brown and the “as built’
ground floor plan is outlined in red so these two footprints can be easily
compared. DRG. No. 11 shows that the “as built” ground floor occupies a larger
ground floor area at the west of the approved house than the extension refused
at Reg. Ref. No. D15A/0363.

Dun Laoghaire Rathdown County Council refused permission for a ground
floor extension at the west side of the approved house citing its visual
obtrusiveness from the windows of Shamrock Cottage, thereby detracting from
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the residential amenity enjoyed there. Trom this decision at Reg. Ref. No.
D15A/0750, and the rationale underpinning the decision, it is clear that the
protection of the adjoining residential amenity, and in particular the amenity at
Shamrock Cottage, was the crucial planning consideration in the Council’s
assessment of that proposal. It is reasonable to infer that permission for the ‘as
built’ enlatged pround floor, with a larger footprint than the extension refused
at Reg. Ref. No. D15A/0363, would also be refused on identical grounds to
safeguard amenity at Shamrock Cottage.

FIRST FLOOR

I say that, as averred to at paragraph 72 herein, the ‘as built” first floor west
fagade is more overbearing and more visually obtrusive upon Shamrock Cottage
than the approved first floor primarily because the “as built’ fagade is located
430-450mm to the west of the approved building line. This deviation has
serious negative consequences for amenity at Shamrock Cottage because of the
overbearing impact of the fagade and the associated visual obtrusiveness of the
guiter and downpipe viewed from. the living room at Shamrock Cottage.

I say that another potential vegative implication arises from the relationship
between the high level kitchen window and its proximity to the sitting room
window at Shamrock Cottage facilitating injurious overlooking and the
perception of overlooking at Shamrock Cottage which is clearly quite
oppressive in nature. (This is examined further below.)

I say that, having regard to the main reasons and considerations undetpinning
the Council’s refusal at application Reg. Ref. No. D15A/0363, T believe
permission would be refused for the ‘as built’ first floor west fagade for similar

planning reasons and to protect amenity at neighbouring residential property.

INTERPRETATION OF THE PLANNING DOCUMENTS

Tt is reasonable for the planning authority and for any person examining the
application to rely upon the position of the proposed development in relation to
certain fixed or known points on the site as shown in the iodged plans and

particolars. [ say that having regard to the principle established in the judgment
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in the case of XJS Investments v Dun Laoghaire Corporation [1986 1R 750] -
that a grant of planning permission must be given its ordinary meaning as it
would be understood by members of the public without legal training or
expertise, as well as by developers and their agents, unless such documents,
read as a whole necessarily indicate some other meaning - the following further
observations occur:

Permission Reg. Ref. No. DI5A/0750 was granted for the ground floor
extension because the planning authority was satisfied “this ground floor
extension has been altered to ensure there will be no impeding of the views from
this window.” The Planning Officer’s Report confirms that Dun Laoghaire
Rathdown County Council explicitly tequired the applicant to demonstrate that
the proposed house would not detract from the visual and residential amenity of
Shamrock Cottage. The planning assessment tefies upon the lodged plans and
3D images [DRG. No. PP-03], all of which clearly show the junction of the
proposed house and Shamrock Cottage. Although it is not stated in the planning
application that these details are based upon a topographical survey of the site
and its environs, the planning authority accepted the information insofar as it
shows the position of the approved house in relation to Shamrock Cottage.

I say that at paragraph 70 herein I have noted the discrepancies between the
information in the planning applications and the details of existing neighbouring
properties, including Shamrock Cottage, measured by Val O'Brien &
Associates and outlined blue on DRG. Nos. 1 to 11 exhibited at “VOB1”. I say
that the boundary lines and property details as measured do not correspond with
the details on Kenny Kane Associates DRG. No. PP-01 in key respects.

The “as built’ house is located generally to the west of its approved position as
ts shown on DRG. Nos. 1 to 3. Based upon the information available, none of
the four corners of the ‘as built’ house is at the position indicated on the
approved plans.

I say that the ground floor and first floor plans, associated elevations, and the
3D images show the posilion of the approved house relative to adjoining
property, including Shamwock Cottage. All of the drawings in the three
applications consistently showed that the southwest corner of the proposed
house is flush, in respect of alignment, with the northeast corner of Shamrock
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Cottage in plan at first floor level, Disregarding the practical implication of this
juxtaposition, which is likely to result in illegal and unauthorised over-sailing
at adjoining property, this is the house position indicated on the approved plans.
The application documents showed beyond any dispute that the first floor
facade did not extend to the west of the corner of Shamrock Cottage. Indeed,
at this level, the distance from the southwest corner of the proposed house to
the nearest edge of the window at Shamrock Cottage is 550mm as per the north

elevation.

Similarly, I say that the front elevation (north) on DRG. No. PP-01 ghows that
the extended ground floor overlaps the window at Shamrock Cottage by
approximately 350mm. However, the ‘as built® ground floor extension is
located to the west of the ground floor building line in respect of which
application Reg. Ref. No. D15A/0363 was refused in order to protect amenity
al adjoining residential property. Viewed from the north (i.e. front), the ‘as
built’ ground floor element extends across 950mm of the 1250mm wide sitting
room window at Shamrock Cottage, so clearly it is not as shown on the
approved front elevation and the 3D image. A comparison between the ‘as
built’ and the approved front elevations con{irms that there is a 600mm
difference between the positions of the ground floor extensions relative to the
window at Shamrock Cottage (i.e. 350mm overlap apptoved versus & 950mm
*as built®), which is a material breach in planning terns.

Tn conclusion, having regard to the magnitude of the deviations in relation to
the approved position of the house on site and the serious negative amenity
consequences arising thereto, [ certainly do not consider these deviations to be
minor in nature. T say that the deviations in question constitute significant
breaches of the grant of permission which, in the context of the sensitive setting
of Shamrock Cottage, give tise to a profound permanent adverse impact upon
amenity at Shamrock Cottage. The Respondents did not build the house in the
permiited location on site as indicated in the planning documents and in
accordance with the final grant of permission. In my professional opinion, the
extent of the non-compliance here is not trivial, or de minintus in planning

terms, and the ‘as built’ house is, therefore, unauthorised development.
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(ii) Roof of Grourd Floor Extension

The lodged plans do not include a roof plan for the proposed house or the ground
tloor extension. The roof of the ground floor extension is shown on the first
floor plan and on the west elevation on DRG. No. PP-01, which bears a drawing
note ‘flat roof”. No materials, external finishes or other details are indicated in
the documents. The flat roof is also shown on the 3D image on DRG. No. PP-
03. T can find no evidence that the Respondents filed any compliance details in
respect of the roof as per Condition No. 5 of Reg. Ref. No. DO7A/0507.

The “as built’ roof does not comply with the approved plans. DRG. No. 1 shows
the ‘as built’ roofs for the main section of the house and the ground floor
extension depicted with a solid red line. The roof of the approved ground floor
extension at the west side of the house is indicated with a broken green line.
‘The approved roof of the main section of the house is set out on the 1:250 scale
plan, which is the only information available on the planning file.

DRG. No. 1 shows that the roof of the ground floor extension is not built in
accordance with the approved plans. Specifically, the ‘as built’ roof is
approximately 800-880mm wider and over 2000mm longer than the approved
roof extending to 9840mm to cover the external landing area at the top of the
steps at the north and an area at the rear of the extension. The approved west
elevation on DRG. No. PP-0T and the 3-D image on DRG. No. PP-03 clearly
show that the porthern end of the flat roof terminates at the ground floor
bedroom. The extent of non-compliance (i.e. additional roof area) is shaded
yellow on DRG. No. 1 as exhibited in the affidavit of Val O*Brien.

The elevations on DRG. Nos. 4 to 10 also confirm that the ‘as built’ roof is
higher and has a different profile than the permitted flat roof. The “as built’ roof
comprises a copper finish and is highly prominent when seen from the sitting
room at Shamrock Cottage (photograph 22 in exhibit “VOB2” to the affidavit
of Val O’Brien). By virtue of its copper colour, the extent of the roof area and
its height relative to the floor level at Shamrock Cotiage, the ‘as built’ roof is
visually incongruous and seriously detracts from amenity at Shamrock Cottage.
DRG. No. 11 shows that the extent of the ‘as built’ ground floor is larger than
the grommd floor element refused permission at Reg. Ref. No, D15A/0363. The
“as built’ roof is over 2m longer than the ‘as built’ ground floor extension,
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In refusing the proposed ground floor extension at Reg. Ref. No. D15A/0363,
the planning authority justified its decision on the basis that the ground floor
element will be “visually obirusive... and will seriously detract from the
residential amenity of this dwelling” (i.e. Shamrock Cottage) due to its location
in front of the window at Shamrock Cottage.

Having regard to the size of the *as built’ roof relaiive to the footprint of the
ground floor extension at Reg. Ref. No. D15A/0363 and the reason for refusal
in that case, it follows that the ‘as built’ roofl is visually obtrusive from this
window at Shamrock Cottage and seriously detracts from the visual and
residential amentty enjoyed at this dwelling. On this basis, the deviation is
significant. The roof of the ground floor extension as constructed is not built in
accordance with the plans and it is therefore unauthorised.

(iii)y Roof Plane Windows

I note from my site visit that three roof plane wiﬁdows, or ‘roof lights’, have
been installed in the unauthorised roof of the ground floor extension. I say that
these roof plane windows have been inserted into the roof of the ground floor
extension. These roof plane windows are shown hatched on DRG. No. 1. Inote
that the width of the roof lights (approx. 800mm} is equivalent to the width of
the permitted flat roof of the ground floor extension [DRG. No. 1 shows the ‘as
built’ roof lights extending beyond in relation to the west edge of the permitted
roof of the ground floor extension, which is indicated with a broken green line].

I say that these ‘roof lights’ involve works so they constitute ‘development” as
defined at Section 3(1) of the Planning and Development Acts, 2000-2016 (“the
Act™). The descriptions of the proposed development in the public notices in
both planuing applications, Reg. Ref. Nos. DO7A/0507 and D15A/0750, do not
refer to any ‘roof lights’. No roof plan for the house or the ground floor
extension was submitted in either application. The approved floor plans granted
pursuant to permission Reg, Ref. No. D15A/0750 do not indicate any roof lights
within the flat roof of this extension, so there is no authority to construct any
such roof lights on foot of this grant of permission. .

I say that the roof light windows in the ground floor extension are unauthorised
development because they are not permitted pursuant to the grant of permission
Reg. Ref. No. D15A/0750. These windows have been installed within a roof
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that significantly deviates from the texms of'the grant of pexmission, so the entire
roof, inchiding the roof light windows, is therefore unauthorised development.

(iv)  Over-sailing at Southern Site Boundary

I say that it is clear from the analysis and the photographs in Val O’'Brien’s
affidavit that the roof of the “as built’ house over-sails Shamrock Cofitage, or it
did so prior to the removal of the guttering at the southwest corner. This
adjustment created another problem as rainwater runs off this roof onto
Shamrock Cottage because it is not collected in a gutter and discharged to the
public surface water sewer. This aspect of the development is referred to
elsewhere by Val (’Brien and Darragh Fegan and I beg to refer to their
respective affidavits, when produced.

From a planning standpoint, a grant of permission does not authorise any works
on lands that are not indicated as being within the developer’s control, so a grant
of permission does not provide any legal right to carry out works that entail the
over-sailing of adjoining property. This is expressly provided for at Section
34(13) of the Planning and Development Act ("4 person shall not be entitled
solely by reason of a permission under this section to carry ouf any

development”).

I say that, for the avoidance of doubt, planning authorities frequently attach
conditions to this effect to a grant of permission. No condition was attached in
either grant of permission, however this is clearly addressed at Notes 2 and 3 to
permission Reg. Ref. No. D15A/0750.

I note the lodged plans indicate the proposed gutters and the downpipe at the
west side of the proposed house in elevation and plan. This information is also
clearly shown in the 3D image on DRG. No. PP03. However, given the core
difficulty pertaining to the position of the ‘as built’ house, as discussed above,
if the house is not built in the approved position it must follow that the gutters
and downpipes are also constructed in the wrong position. The adverse impact
of these breaches upon Shamrock Cottage is described above.
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(v)  ‘High Level Window’ in West Elevation

The approved first floor west elevation comptises two vertical windows, one
with frosted glass, and a horizontal ‘high level window” (cill level 1685mm over
first floot) to the kitchen to avoid overlooking between the proposed house and
Shamrock Cottage. The following section focuses upon the high level window,
which is nearest to Shamrock Coltage.

Kenny Kane Associates, in its cover letter dated 25% November 2015, exhibited
at “DIF14” contends that the revised proposals address the Council’s reasons for
refusal at Reg. Ref. No. DI15A/0363. This cover letler states as follows in
relation to the fenestration in the proposed west elevation.

(iii)  Obscure glazing is fitted 1o the veriical window al the side.
The high level windows on the west elevation are considered to be

at such a height as not lo generate a problem of overlooking, but

these can be fitted with obscure glass if required. The tall window

in the west elevation located over ihe entrance doorway Is
considered not to be overlooking adjoining properties and is fitted
with clear glass in order that the occupants can survey the private
and (sic) open space relating to the house. |[. Emphasis added]

Tt is explicitly stated that the windows are “at such a height as not fo generate
a problem of overlooking”™. This statement is corroborated by the 3D image of
the west elevation on DRG. No. PP-03 exhibited at “JOMS3”, which shows the
¢ill level of the high level window is level with the top of the wall at Shamrock
Cottage and is higher than the top of the living room window at Shamrock
Cottage. Overlooking is avoided as shown on the 3D image and the planning
authority accepted that there is no overlooking as this extract from the DLR
Planning Officer’s Report (Reg. Ref. No. D15A/0750) confirms.

New Windows:

Three new first floor windows are proposed on the west Jfacing
elevation of the proposed dwelling. One of these windows is to the
kitchen area is a high level window. A frosted glass slit window is
proposed to the living room. These windows will not give rise to

overlooking issues ...
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However, the lodged plans and elevations do not adequately show the proposed
west elevation and the existing window at Shamrock Cottage. Specifically, the
dimensions and the cill level of the window at Shamrock Cottage are not shown
in relation to the proposed high level window on a single drawing enabling a
proper assessment of the relationship between the high level window and the
existing window at Shamrock Cottage. The west elevation on Kenny Kane
Associates DRG. No. PP-01 shows the high level window but not the window
at Shamrock Cottage, and the front (north) elevation on the same drawing shows
the window at Shamrock Cottage (incorrectly) but it does not show the proposed
high level window details. As already noted, these details are shown together
only on the 3D image.

‘AS BUILT’ HIGH LEVEL WINDOW IN WEST ELEVATION

I say that the drawings prepared by Val O’Brien, and in particular DRG. Nos.
8-10 inclusive, show the ‘as built’ elevation (side) outlined in red superimposed
upon the west elevation as shown on Kenny Kane Associates DRG. No. PP-01
and outlined in green at a 1:50 scale. These drawings were prepared with
different vertical reference points marked “A” to enable a comparison between
the “as built’ west elevation and the approved west elevation. These drawings
also facilitate comparisons between the relative positions of the existing sitting
room window at Shamrock Cottage and (1) the proposed high level window as
shown in the west elevation and (2) the ‘as built’ high level window. A single
horizontal reference point, the north fagade of Shamrock Cottage was selected
for these three elevation drawings. This reference point is used in all of the
drawings prepared by Val O’Brien & Associates.

I say that DRG. Nos. 8-10 show the sitting room window at Shamrock Cottage
marked blue in section. These drawings suggest that the true position of the
proposed high level window in relation to the existing sitting room window at
Shamrock Cottage is materially different to that shown in the 3D image in the
plamming application on DRG, No. PP-03. In DRG. Nos. 8 & 9, the proposed
high level window is at a similar level to the existing window at Shamrock
Cottage. DRG. No. 10 shows that the cill level of the proposed high level
window is actually below the ciil level of the window at Shamrock Cottage. In
my opinion, none of these arrangements between the proposed west elevation
and the existing sitting room window at Shamrock Cotiage would be
contemplated by any planning authority or An Bord Pleandla because the
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proposed “high level window” gives rise to very serious and quite obvious
overtooking and loss of privacy at an adjoining residential property, I say that,
in my professional opinion, planning permission would almost certainly be
refused on that basis.

However, the planning authority did not have this information when it assessed
the planning application (Reg. Ref. No. D15A/0750). Instead, the Council’s
assessment of the likely impact of the high level window on Shamrock Cottage
is based upon the statement in the cover letter and in particular the 3D image on
DREG. No. PP-03, which shows the cill of the high level window above the entire
window at Shamrock Cottage. 1 say that DRG, Nos. 8-10 confirm that the 3D
image contains significant and material errors and demonstrate that there is a
conflict between the elevations on DRG. No. PP-01 and the details shown on
the 3D image. However, the 3D image, the only document showing both
windows together and upon which DLR relied in making its decision, is
manifestly incorrect and seriously misleading.

The ‘as built” west elevation is shown in red on DRG. Nos. §-10. 1 say that all
three drawings indicate that the ‘as built’ high level window is higher than the
approved high level window in the west elevation as per Kenny Kane Associates
DRG. No. PP-01. The difference beiween the cill levels of the approved high
level window and the ‘as built’ window ranges from 340mm to 970mm, which
is a considerable deviation from the approved drawing with material negative
planning consequences for the occupants of Shamrock Cotiage. The cill level
of the ‘as built’ high level window is approximately 200mm below the top of
the existing sitting room window at Shamrock Cottage so this window is not
built as shown on the 3-D image on DRG. No. PP-03 where the cill level of the
high level window is clearly higher than the top of the window at Shamrock
Cottage. Since there is no seale on the 3D image, the deviation between the
window on the 3D image and the “as built” window cannot be measured.

The position of the high level window now built facilitates quite serious and
profound overlooking between the developed house and the sitting room at
Shamrock Cottage. In plan, the distance from the ‘as built® high level window
to the existing window at Shamrock Cottage is less than 2m. Tt is possible to
look directly into the first floor level of the ‘as built’ house from the existing
sitting room window at Shamrock Cottage, which is patently contrary to any
conception of good planning. Permission would almost certainly be refused for
the arrangement as now built because the relative levels and close direct
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proximity of the windows allows, and in fact necessitates, injurious overlooking
between the houses.

I say that even if the high level window were opaque glazed, the perception of
overlooking would still arise and this perception would be exacerbated by the
extremely limited separation (< 2m) between the high level window and the
sitting room window at Shamrock Cottage. In addition, artificial lighting of the
open plan living / kitchen / dining area at first floor level would also give rise
to light pollution and distraction which direcily, and uniquely, diminishes the
privacy and amenity enjoyed at Shamrock Cottage.

I say that, as a rule of thumb, a 22 metre minimum separation distance is
generally provided between the opposing first floor windows in a residential
context, Typically, the first floor windows are bedroom windows, which have
less overlooking potential than windows in more heavily trafficked areas of the
house such as the kitchen, living rooms or other reception rooms. In this case,
the bedrooms in the new development are at ground floor level, and the first
floor accommodation includes the key living areas, obviously to avail of the
views to the north. The window at Shamrock Cottage also serves a sitting /
living room, so the relationship between these two windows is, therefore,
considerably more sensitive than a bedroom to bedroom situation where 22
metres minimum separation is usually provided to safeguard amenity at both
properties. 1say that, in my opinion, the “as built’ layout whereby the horizontal
“high level” window is hardly 2m from an existing window at Shamrock
Cottage would never be granted permission for these reasons.

I say that, as noted at paragraphs 72 and 73 herein, the ‘as built’ first floor fagade
has been constructed to the west of its approved position so this entire wall is
430-450mm closer to Shamrock Cottage than the approved building line
thereby exacerbating the injurious impact. The “as built® first floor facade is,
therefore, more overbearing and more visually obtrusive when viewed from the
sitting room window at Shamrock Cottage.

I say that DRG. Nos. 8-10 reveal serious discrepancies in relation to the
proposed horizontal high level window and for that matter the entite west
elevation as shown on DRG. Nos. PP-81 and PP-03. These drawings Nos. 8-10
prepared by Val O’Brien and Associates confirm that the information on the
elevations showing the proposed high level window with respect to the existing
window at Shamrock Cottage is not congsistent with the equivalent information
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on the 3D image. The application documents show the positions of the proposed
high level window very differently and cannot be reconciled, This suggests that
the survey work upon which the application drawings and/or the 3D image wete
prepared is seriously flawed because it does not accurately indicate the position
of the existing sitting room window at Shamrock Cottage.

(viy  Ground Floor Windows in South Elevation

I say that during the site visit Mr Fegan directed me to the two ground floor
windows within the ‘as built’ south elevation. These windows are below the
ground level of the adjoning lands at the rear and can only be seen from within
the curtilage of The Ardbrugh and the adjoining site between The Ardbmgh and
Shamrock Cottage. The ‘as built’ house is not constructed to the southern site
boundary as per the approved plans, so the windows allow some limited natural
light into the ground floor from above.

These additional windows are not authorised by either grant of permission, i.c.
Reg. Ref. No. D07A/0507 or DI1SA/0750. The installation of the two windows
is, therefore, in breach of the terms of the grants of permission and clearly
constitutes unauthorised development.

Conclusion

It is clear that the house has not been constructed in the position shown on the
lodged plans and particulars at Reg. Ref. Nos. DO7A/0507 and D15A/0750.

The ‘as built’ ground fleor and first floor building lines are located
approximately 650 to 700mm and approx. 430 to 450mm respectively to the
west of their approved positions.

The ‘as built’ roof of the ground floor extension is 800-880mm wider and over
2m longer than the approved roof, This area of'the “as built’ roof is greater than
the enlarged ground foor in respect of which permission Reg. Ref. No.
D15A/0363 was refused because of its visual obtrusiveness and adverse impact
upon residential amenity at Shamrock Cottage.
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The “as built’ first floor west elevation is not constructed as per the approved
drawings. The Respondents stated that the high level window in the west
elevation is “ai such a height as not to generate a problem of overlooking”. The
planning authority accepted that no overlooking occurs having regard to a 3D
image, the only document in the planning application showing the proposed
west elevation and the nearby window at Shamrock Cottage. The 3D image
indicates the cill level of the proposed high level window level is higher than
the top of the living room window at Shamrock Cottage. However, the
elevation details conflict with the 3D image in respect of the high level window.
One or both must be incorrect.

The “as built’ high level window is not constructed as shown in the approved
west elevation as per Kenny Kane Associates DRG. No. PP-01. The ‘as buiit’
high level window is also not constructed as per the 3D image on DRG. No., PP-
03, the key drawing upon which the planning authority determined that there is
ne overlooking. However, the high level window as construcled facilitates
serious and injurious overlooking between the proposed house and Shamrock
Cottage because of the cill levels of the two windows and the minimal
separation provided between them. In my expert opinion, the ‘as built’ layout
entailing a horizontal ‘high level window’ facing an existing sitting room
window at Shamrrock Cottage only 2m away, even at a non-opposing angle,

would never be granted permission,

Other unauthorised works include the installation of three roof light windows
within the roof of the ground floor extension, the over-sailing of the southern
site boundary and the addition of two ground floor windows in the south
elevation.

On the basis of the information to hand, in my professional opinion, the extent
of the deviations from the approved plans are not minor and must be regarded
as significant in planning terms. These deviations involve substantial works,
not authorised by either grant of permission, which give rise to permanent and
serious injurious impacts upon the amenity at Shamrock Cottage.

My opinion ig founded upon and supported by the Council’s assessment of two
planning applications. I“irst, I refer to the main reasons and considerations cited
by the planning authority in its decision (Reg. Ref. No. D15A/0363) to refuse
an enlarged ground fioor element at the west of the original approved house.
Second, I refer to the assessment of the alterations at Reg. Ref, No, D15A/0750
whereby the planning authority approved the modified extension having regard
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to the reduced ground floor footprint, the position of the house in relation to the
established building line at Shamrock Cotiage and the avoidance of overlooking
by incorporating a high level window in the west elevation. The “as built’ house
breaches these fundamental requirements and serfously injures the amenity of
Shamrock Cottage. For these reasons, I consider that the ‘as built’ development
is not built in accordance with the grants of permission and is therefore
unauthorised.

1 note the Enforcement Department’s reply of May 15" 2017, as exhibited in
the verifying affidavit of Darragh Fegan, wherein it confirms the house was not
built in the exact position as per the grant of permission, and it states that the
deviations arc “minor in natyre” and are not material to an extent that would
necessitate the benefit of a new grant of permission and as such does not warrant
enforcement action. Ido not concur with this assessment of the deviations from
the permitted plans for the main reasons, considerations and arguments set out

above.

As such, I am of the opinion that the ‘as built’ house on the site constitutes

unauthorised development,
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Sworn by the said JOHN O’MALLEY/ on the /g/ day of April 2018 at

Srithoagoe— | (o
before me a Practising Solicitor / Commissioner for Oaths and

& Tknow the deponent
(i)_the deponent is identified to.me by who—is-known tome-
and wtho-haseertifred-is Dersoim Towledge-of-the-de &H

o ECR SOLICITORF’R Wﬁﬁﬁ%‘%ﬁ&ﬁoa
S Commissioner for Qaths
Priory House,

Priory Hall Office Park, Stiflorgan Road,
Stillorgan, Blackrock, Co. Dublin
Filedonthe  dayof  April 2018 by Mallin O*Toole Law Taint353 1 2835252
E-Mail: fmurphy@fmiaw.ie

30 Upper Pembroke Street, Dublin 2, Solicitors for the Applicant
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Exhibit 7

SETTLEMENT AGREEMENT

THE HIGH COURT
Record No. 20187122 MCA
IN THE MATTER OF SECTION 160 OF THE PLANNING AND DEVELOPMENT ACT, 2000, AS
AMENDED, AND IN THE MATTER OF AN APPLICATION

Between
DARRAGH FEGAN
Applicant
-and-
MICHAEL McDONAGH
-and-
NOREEN FARRAR
Respondents

CONSENT ORDER

[n full and final settlement of all disputes between the parties in these proceedings:

The proceedings will be struck out;

2. The Respondents will pay the Applicant's costs to be taxed in default of agreement at the
Circuit Court scale;

Such costs to be discharged within 3 months of finalization of the taxation of costs;
The parties consent to the Court certifying for senior counsel;
Within 8 weeks of the date of this order, the Respondents will:

i.  Permanently remove the high level window in the west elevation of the
premises the subject of the above mentioned planning permission;

i. Close the three roof plane windows in the roof of the ground floor
extension of the said premises such that the roof will be a flat mono-
pitched lean to structure;

6. The parties acknowledge that their consent to the said orders is without prejudice to
either parties’ entitlement to carry out development or otherwise exercise their lawful
entilements pursuant to the Planning and Development Act 2000 (as amended);

7. Liberty to apply
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Exhibit 7

SETTLEMENT AGREEMENT

THE HIGH COURT
Record No. 2018 /122 MCA
IN THE MATTER OF SECTION 160 OF THE PLANNING AND DEVELOPMENT ACT, 2000, AS
AMENDED, AND IN THE MATTER OF AN APPLICATION

Between
DARRAGH FEGAN
Applicant
-and-
MICHAEL McDONAGH
-and-
NOREEN FARRAR
Respondents

CONSENT ORDER

In full and final settlement of all disputes between the parties in these proceedings:

The proceedings will be sfruck out;

2. The Respondents will pay the Applicant’s costs to be taxed in default of agreement at the
Circuit Court scale;

3. Such costs to be discharged within 3 months of finalization of the taxation of costs;

The parties consent to the Court certifying for senior counsel;

5. Within 8 weeks of the date of this order, the Respondents will:

i.  Permanently remove the high level window in the west elevation of the
premises the subject of the above mentioned planning permission:

ii. Close the three roof plane windows in the roof of the ground floor
extension of the said premises such that the roof will be a flat mono-
pitched lean to structure;

6. The parties acknowledge that their consent to the said orders is without prejudice to
either parties’ entitement to carry out development or otherwise exercise their lawful
entitlements pursuant to the Planning and Development Act 2000 (as amended);

7. Liberty to apply
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Exhibit 13a

P oq

Plannhing and Organisationsl Innovation Dapartment
Ars Ranndg Pleandla agus Nudla Eagrafochta
- Enforcament Section
Direct Tal: 012054864 -
ey . Fax:.01 2803122
Emalls e

Our Reft ENF 13516 3
Date: 31 August, 2016,

AR LAl oy riieenigir ROAD,, p;lkey, Co. Dublin
Dear Mr Fegan .

1 refer to previous correspondence advising you of the service of a Warning Letter
pursuant to Sectlon 152(1) of the Planning and Development Act 2000 (as amendad} for
alleged unauthorised development comprising Non compllance with conditlon No 1
of planning permission Register Reference D15A /0750 comprising alterations
to planning permission Reglster refevence DOZ7A/0507 In that the dimenslons of
the enlarged ground Ffloor construction are in excess of those submitted with
the plans, particulars and specifications lodged with the application as required
by the govarning planning permission.

I wish to advise you that the Planning Authority has Investigated the matter raised, and
carrled out an Inspectian of the development on 25™ AugUst, 2016,

1t 1s considered that the house belng constructad conforms to the planning permisslan as
granted with regards to positiening, size and format. :

1t s also noted that Condition No. 2 of D15A/0750 is required to be complled
with

Condltlon No. 2 of D15A/0750 reads:-

Save for the amendments granted on foot of this permission, the development shall
atherwise be retalned and completed in strict accordanca with the terms and conditions
of Planning Permission Reg. Ref. DO7A/G507, save as may be requlred by the other
condlitlons attached hereto.

REASON: In the interest of the proper planning and sustaindble development of the
area. g

¥,
3

by compliance with Conditlﬁii'l}lo. 2 of PLOGD.224147 (DO7A/0507) which
raada:- .






Exhibit 13b

Tutn SUE SHG SUMBLGLI Wy 27 SLUUTLEN RGEd, LEIKEY, U0, Lubhn - ret ENF 13516 Page 1 of 4

3 -1

RE: RE: site adjacent to, 24 Ardbrugh Read, Dalkey, Co. Dublin - ref
ENF 13516

Cassidy Martin 194

Sent: 15 Soptember 2016 14:35
To:  Planning Enforcement

Théresé —

I have nothing to add to my report of the 30 August 2016, As of inspection dated 25t August 2016 1am

. satisfied that the development conforms with planning and that no unauthorised development was belng. .. . ...

carried out, )
Regards

Martin

Frany: Planning Enforcement

Sent: 15 September 2016 12:28

To: Cassidy Martin .
Subject: FW: RE: site adjacent to, 24 Ardbrugh Road, Dalkey, Co. Dublin - ref ENF 13516

"Hl Martin,

This flle Is out today. T would be obliged for your comments/opinion as to what response should be lssued to
Mr. Fagan.

Thanks,
Theresa

From: Planning Enforcement

Sent: 01 September 2016 13:28

To: Cassldy Mattin .

Subject: FW: RE: sita adiacent to, 24 Ardbrug_h Road, Dalkey, Co. Dublin - ref ENF 13515

Martin,

See further email from complalnant following recelpt of our letter of yesterday {copy attached hereto i)
[ would be obliged for your comments/opinion In response to same,

Thanks a milllan,

Grainne,






)

Our Ref: ENF 13516

Date: 16™ September, 2016.

Exhibit 13c

W

Planning and Organizational Innovation Departinent
An Rannég Pleanala agus Nusfa Eagralochta
: Enforcement Section
Direct Tel: 012054864
Fax: 01 2803122
Emails irco

emall: Darragh.Fegan@verltas.com

Ra: site adjacent to, 24 Ardbrugh Road,, Dalkey, Co. Dublin

Dear Mr Fegan

1 refer ta your emall correspondence Of 01-Sept-2016, in response fo our letter dated
31-August-2016, the content of which has been noted,

I wish to advise you that the Planning Authorlty Is satisfled that the development, as
Inspected oh 25-August-2016, is compliant with the permission granted, and no further
enforcement action is required in this regard.

Tha only remalning issue from a pianning enforcement perspectlve, is the compliance
details required under Condition No. 2 of D15A/0750 &nd Conditlon No. 2 of
PLOGD,224147 (0740507}, and this matter is belng pursued.

1 trust that this clarifies the position of the Planning Authority In relation to this

development.

Yours sincerely,

Griinne Proctor
Enforcement Sectlon

Plarning and Organisational Innovation Department

Tel: 205 4864
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Exhibit 13d

e gt o PLANNING MEMO: ENFORCEMENT . = . (.Vl/

PIannngnl'omement -

i Martin Cms:dy E
Date. 5"' May2017

Re:  Site adjacent to 2§-Ardbrugh Road Dalkey

'?9 "353 16

Most Recem Plannmg Hlstory : ‘

D15A/0750, plamung pqmusslon gran:ed for dcvclopmem compnsmg alterations to
préviously approved plans for & twastorey dwelling at a site (Reg, Ref. DU?NDSO?) ’
The alterations will comprise an enlarged ground floor plan by extending to the west
by 0,9 motre, altered entrance pofch, revised elevations, & first floor ‘balcony on the

ol levanon and mtemal alteratmns ;

S I rc-mspected the development on the 2 May 2017 and attached photos of the as
constructed huuse todate. - .

,'I‘here have been 0o a.rneudments to the develcpmcut from previous mspectmn of 260
"} Axipust 2015 at which time it was considered that the house being constructed

/.~ ontormed tn the plannlng per:mssmn as gmmed w:th regards to pusihunmg, size and
format-

It is physically impusslble to cnnslmct this house in the. exact positmn as indicated on

. drawings sitbmitted with the planmng application due to the existence of the site

. "boindary wall on the scuthern boundary, the existence of the roof overhang to -
Shamrack Cottage and The Ardburgh dwelling house on the eastern side. Therefore . .
the a3 cunstmetecl house is constructed within the said site boundaries s opposed o -
on the site boundanas. This has resulted in lhe south west comer rabbing beynnd the
‘north east corner of Shamrock Cottage,
I consider thls to he minar in nature, not material to an oxtent that would necessifate
the beneilt of a new plannmg penmsswn and as such hot warrmnng enfarcemcnt
acttpn “ra i : 2

" Martin Cassidy ™
Planning Inspector.

p







Exhibit 13e

i @ - [V o |
4 H

O'Grady Dennis

From:
Sent:
To:

Ce:
Subject;

In respect of preulnus submlssions and the e-mall content below,

Itis acknowledged that the house as constructed s not positluned as per ptanmng drawings regarding the nortb
west corner and that this comer Is circa 300mm further north and and 340mm further west of tha Shamrock
Cottage house despite the actual building width jtseif belng as per planning drawings. it can only be concluded that
the site as deplcted on plannlng drawings did nat fully concur wrth the on site reallty and that the ad]u!ning house
bulldings ware Encorrectvl depleted, -

It is also considered that the reason for refusal on the D15A/0363 application was in reference to the western part
of the wraparound balesny that would glve vise to overlooking and the enlarged ground floor element bietow this
balcony that would be lacated in front of part of the easternmost window of Shamrock Cottage and be visually
obtrusive from this window, seriously datract from the residential amenity of ihls dwelling and be cuntrarv ta the
proper planning and sustainable development of the area. s .

The DA5A/750 application addrassed the above by omitting the wraparound balcony and the

enlarged ground floor element below but also provided for a ground floor extended element that was aocepted by
planning as not resulting in any visual obtrusion and or cause any impact on residential amenities,

I conslder that the current bullding posItIan' and slze inclusive of permitted west facing elevation windows and west
side ground fioor roof construction / destgn would not give rise to overlooking of adjoining properties, would not
result In injury or loss to residentlal amenity of adjoining properties and [s not visually obtrusive.

Regards

Martin

ety T T e R T T e T e e O T D

Ta: GHlE G.IE>»

Ce: Broy Planning Enforcement
<planen :
Subject!

FYI






Exhibit 14

“The permitted development shows the proposed dwelling jn line with the building line of
the dwelling to the south, Shamrock Cottage on the boundary with the subject site.™
Local Authority D15A/0363

The proposed dwelling is two storeys in height, adjoins the large structure to the east (The
Ardbrugh), has a vertical emphasis and is clear of the line of any building/window to the rear”
DO7A/0507 / (224147)

" agree that the building should be located as close to the large structure (The Ardbrugh) as
possible to reduce its impact on the structures behind (Shamrock Cottage) and cfear of the line

of any building /window”
Bord Pleanala (213210)- DO4A/1189

“it is considered the applicant has reduced the form, mass and design significantly to address
the reason for refusal by the board. However, it is noted that no eastern elevation has been
submitted. It is considered reasonable to request the applicant to submit and eastern
elevation together with a photomontage taken from a vantage point eastern east of the
application site. This is considered necessary to enable the planning authority to make an
informed decision with regards to the visual impact of the two-storey blank wall which
protrudes beyond the front building line of Shamrock Cottage (to the east)”

D04A/1189 [ (213210}

“The line of the proposed dwelling is clear of the bedroom window to No. 32A Ardbrugh Road
and of the living room of Shamrock Cottage”
Bord Pleanala DO7A/0507

“It is important that the building has a more vertical rather than a horizontal emphasis”
Bord Pleanala D04A/1189

“It is considered that while the proposed development would project in front of the dwelling to
the east, it is in keeping with the building line to the west” (Shamrock Cottage)
DD3A/1157 / (206288)

“I consider that a siim two storey dwelling on the site as proposed provides the opportunity to
have an area of open space to serve the proposed dwelling and to allow for a reasonable
separation between the proposal and the adioining properties to the south and west”

Bord Pleanala (224147) DO7A/0507

“It is important however that the building has a vertical rather than a horizontal emphasis,
and at o height in proportion to the surrounding properties, other, than the formerly
commercial building to the east. | agree that the building should be located as close to the
large structure as possible to reduce its impact on the structures behind, and clear of the line
of any building/window",

Local Authority DO7A/0507




“I consider the proposed development unacceptable in terms of its scale and in particular its
design. in my view it would be out of character with the pattern of development in this unique
area and would seriously injure the amenities of the adjoining properties”

Bord Pleanala (213210)

“Having regard to the restricted nature of this infill site and its relationship to adjoining
properties”.......
Bord Pleanala (213210}

“the main issues in this appeal are related to the scale and design of the proposed
development and its impact on adjoining properties”
Bord Pleanala (213210)

“The site is a difficult site to develop, due to its restricted size and proximity to other
dwellings...”
Bord Pleanala (206288)

“sensitive infill site”
DLRCC {D04A/1189)

“It is considered that a house of the scale and height proposed on this site in close proximity
to existing residential properties to the side and rear would be seriously injurious to the
residential amenity of adjoining properties”

DLRCC (D98A/0832)

“The proposed house is located close to rear and side boundaries and would affect the light
and amenity at present available to dwelling to the rear”
DLRCC (DS8A/0832)

"Having regard to the restricted size of the site and its close proximity to adjoining houses, it
is considered that the proposed three-storey development, by reason of its height, bulk and
scale, would constitute overdevelopment of the site. It is considered that the proposed
development would seriously injure the amenities and depreciate the value of existing
residential properties in the vicinity”

Bord Pleanala (109657)
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